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ANDREW W. MELLON ET AL. VS. THE UNITED STATES £T AL. 


a 


Supreme Court of the District of Columbia 


The United States of America, of the relation ] 
of Arthur D. Hill as he is surviving executor 
of the will of Peter C. Brooks, relator, 

vs. 

David H. Blair, Commissioner of Internal Rev- 

enue, respondent 


>At Law No. 75528 


District of 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed apd proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia 


The United States of America, of the relation of 
Arthur D. Hill, as he is surviving executor of the 
will of Peter C. Brooks 

vs. 

David H. Blair, Commissioner of Internal RevenueJ 


Law No. 75528 


Memoranda 

June 7,1928: 

Petition for writ of mandamus filed. 

Rule to show cause issued and returned on the 8th day of June, 
1928,served. j 

June 19, 1928: 

Answer of respondent filed. 

July 31, 1928: 

Motion for leave to file amended petition and to add new 
parties filed. 

Order granting motion for leave to file, etc., filed.j 
Amended petition for writ of mandamus 
Filed July 31, 1928 

In the Supreme Court of the District of Columbia 

The United States of America, ex rel. Arthur 
D. Hill as surviving executor of the will of 
Peter C. Brooks, deceased, plaintiff 

vs. 

Andrew W. Mellon, Secretary of the Treas- > 
ury, John Raymond McCarl, Comptroller Gen¬ 
eral, and David H. Blair, Commissioner of 
Internal Revenue, defendants 

To the Honorable the Judges of the Supreme Court of the District 
of Columbia: 

' _____ i 

The petition of the relator respectfully shows: j 
2 1. That the relator, Arthur D. Hill, is a citizen of tne 

United States and a resident in the Commonwealth of Massa- 


At Lajsv No. 75528 
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chusetts, and brings this petition for a writ of mandamus as surviving 
executor of the last will and testament of Peter C. Brooks, deceased, 
as will more fully hereinafter appear. 

2. The defendant, Andrew W. Mellon, is and since March 4, 1921, 
has been Secretary of the Treasury of the United States and is 
charged by law with the performance of certain ministerial duties 
and is herein sued in his official capacity for failure to carry out and 
perform said ministerial duties, as hereinafter more particularly set 
forth. 

3. The defendant, John Raymond McCarl, is and since July 1, 
1921, has been the Comptroller General of the United States and is 
charged by law with the performance of certain ministerial duties 
and is herein sued in his official capacity for failure to carry out and 
perform said ministerial duties, as hereinafter more particularly set 
forth. 

4. The defendant, David H. Blair, is and since May 27, 1921, has 
been Commissioner of Internal Revenue of the United States and is 
charged by law with the performance of certain ministerial duties 
and is herein sued in his official capacity for failure to carry out and 
perform said ministerial duties, as hereinafter more particularly set 
forth. 

5. That Peter C. Brooks, late of Medford in the County of Middle¬ 
sex and Commonwealth of Massachusetts, died on January 27, 1920, 
leaving a last will and testament which was duly admitted to probate 
by the Probate Court for the said County of Middlesex on March 8, 
1920, on which date letters testamentary were issued to Richard M. 

Saltonstajl of Newton in the said County of Middlesex and 

3 to the relator, the said Saltonstall and the relator having been 
named in the said will as executors thereof, as will more fully 

appear by certified copy of the order of the said court which is filed 
herewith and marked “ Relator’s Exhibit A” which your relator 
prays may be read in connection herewith and considered as a part 
of this petition. That afterwards the said Richard M. Saltonstall 
died leaving your relator as sole executor of the said will, and your 
relator has ever since been the only duly qualified and acting executor 
under the said will. 

6. On November 17. 1923, Malcolm E. Nichols cf Boston in the 
County of Suffolk and the said Commonwealth, being at that time 
Collector of Internal Revenue for the District of Massachusetts, 
exacted of the relator the sum of $300,000.00 and afterwards on De¬ 
cember 23, 1924, exacted from the relator the sum of $866,617.27, the 
two sums amounting in the aggregate to $1,166,617.27. In the case of 
each sum so exacted the said Malcolm E. Nichols alleged that the 
same was due from the relator as such executor by way of estate tax 
under the Revenue Act cf 1918. 

7. On March 16, 1925, the relator began against the said Nichols 
in the United States District Court for the District of Massachusetts 
an action of contract to recover, with interest from the dates of pay¬ 
ment, the sums so exacted. 

8. On March 16. 1927, a finding was made in the said court in 
favor of the said relator, and afterwards on August 1,1927, judgment 
was entered in the said court in favor of the relator in the sum of 
$1,368,798.44, being the aggregate of said sums so paid with interest. 
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thereon at the rate of 6% to August 1, 1927, together jwith costs in 
the sum of $28.31. 

9. On August 22, 1927, a certificate was filed by Elisha H. Brew¬ 

ster, the Judge of the said District Court, that there was prob- 

4 able cause for the acts done by the said Nichols as Collector 
of Internal Revenue in collecting taxes for which judgment 

is entered in this suit, and that in Electing such taxes the said 
Nichols acted under the direction of the Commissioned of Internal 
Revenue of the United States. Certified copies of the proceedings 
in the said District Court so far as now material and including the 
following are hereto annexed and marked “ Exhibit B ”: 

1. Agreement for entry of judgment and waiver of appeal. 

2. Judgment. 

3. Plaintiff’s Bill of Costs. 

4. Certificate of Probable Cause. 

5. Docket Entries. 

10. Upon the filing of the said certificate, the relator became en¬ 
titled to the payment of the said judgment from the Treasury of the 
United States, including interest thereon until payment at the rate 
allowed by the law of the state in which the said Coqrt was held; 
namely, the law of the State of Massachusetts. Then ^nd ever since 
the law of the State of Massachusetts has been that interest upon 
judgments ran from their date until payment at the rate of 6%. 
The said law of the said State is contained in G. L., Chap. 107 Sec. 3, 
and Acts of 1924, Chapter 38. 

11. Although there are and have been in the Treasury at all times 
subsequent to the entry of the said judgment funds available under a 
proper appropriation for the payment of the said judgment in full, 
including interest and costs, such payment under law find under the 
regulations of the Treasury Department applicable to such cases 
could not and can not be obtained by the relator except upon approval 

by the defendant, David H. Blair, Commissioner of Internal 

5 Revenue, and the defendant, John Raymond McCarl, Comp¬ 
troller General, and the drawing of a check by the defendant. 

Andrew W. Mellon, Secretary of the Treasury. 

12. Immediately after the entry of the said judgment the relator 
requested the defendant, David H. Blair, Commissioner of Internal 
Revenue, to approve payment thereof and furnished said defendant 
with all documents or particulars called for by him or required by 
law or by the regulations of the Treasury Department in that 
connection. 

13. The defendants, the Commissioner of Internal Revenue and 
the Comptroller General, thereafter approved payment in the amount 
of $1,368,826.75, the original amount of the judgment with costs, 
and the defendant, the Secretary of the Treasury drew a check for 
that amount which was, on January 16, 1928, received jby the relator 
as payment on account of the said judgment without prejudice to his 
right to collect the balance thereof, which said balance represents 
interest on the said original amount of the judgment from the date 
of its entry on August 1, 1927, to January 16, 1928, the date of pay¬ 
ment of the principal sum, which said balance amounts to the sum 
of $37,642.73 as more fully appears by reference to the statement 
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of account which is filed herewith and marked “ Relator’s Exhibit C ” 
which he prays may be read in connection herewith and considered as 
a part of this petition, but the defendant, the Commissioner of In¬ 
ternal Revenue, wilfully and without lawful excuse has refused and 
still refuses, although often requested, to approve payment of said 
balance, which approval is necessary to enable the relator to obtain 
payment thereof. 

Wherefore the relator prays this honorable court: 

1. .That a rule be made requiring the defendants, the Secretary of 

the Treasury, the Comptroller General and the Commissioner 

6 of Internal Revenue, to appear and answer this petition within 
such time as the Court may deem proper and to show cause 

why the writ of mandamus should not issue. 

2. That the 'tfrit of mandamus may issue directed to the defendant, 
the Commissioner of Internal Revenue, requiring him to approve 
forthwith payment to the relator out of the Treasury the sum of 

* $37,642.73, which is the excess of the aforesaid judgment not yet 
paid. 

3. That the writ of mandamus may issue directed to the defendant, 
the Comptroller General, requiring him to approve forthwith pay¬ 
ment to the relator out of the Treasury the sum of $37,642.73, which 
is the excess of the aforesaid judgment not yet paid. 

4. That the writ of mandamus may issue directed to the defendant, 
the Secretary of the Treasury, requiring him to pay forthwith said 
sum of $37,642.73 to the relator. 

5. That the relator may have such other and further relief as the 
nature of his cause may require and as to the Court may seem meet 
and proper. 

Arthur D Hill, 

Plaintiff. 

Hill Barlow & Homans, 

53 State St ., Boston, 

Covington Burling & Rublee, 

Union Trust Bldg., 'Wash., D. C ., 

Attorneys for Plaintiff . 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

I, Arthur D. Hill, being duly sworn do on oath depose and say 
that I am the relator whose name is subscribed to the foregoing and 
annexed petition; that I have read the said petition and know the 
contents thereof and that those matters and things therein stated 
as true are in fact true and those matters and things therein stated 
as upon information and belief I verily believe to be true. 

Arthur D Hill. 

! 

7 Subscribed and sworn to before me this 25th day of July, 
1928. , 

[seal.] James J. O’Brien, 

Notary Public, Suffolk County, Massachusetts . 

My commission expires March 15,1929. 
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“ Relator’s Exhibit A” 

Probate Court 

Commonwealth of Massachusetts, 

Middlesex , ss: 

I, Loring P. Jordan, register of the Probate Court fo^ said County 
of Middlesex, hereby certify, that at a probate court holden in and 
for the said county, on the eighth day of March in the year of our 
Lord one thousand nine hundred and twenty the last Will and testa¬ 
ment of Peter C. Brooks late of Medford in said county, deceased, 
testate, was duly proved and allowed in accordance with the laws of 
said Commonwealth, and letters testamentary thereon issued to 
Richard M. Saltonstall of Newton in said county and Arthur D. 
Hill of Boston in the county of Suffolk, the executors therein named 
who gave bond to the acceptance of the Judge of said Court for the 
due performance of said trust according to law, only as to said 
Arthur D. Hill sole surviving executor; Richard M. Saltonstall 
having deceased. 

I also certify, that it appears by the records and files! of said court 
that said letters are now in full force. 

In witness whereof I have hereunto set my hand arid the seal of 
said court, this twenty-fourth day of July in the year of our Lord 
one thousand nine hundred and twenty-eight. 


[seal.] 


Loring P. Jordan, Register. 
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“ Relator’s Exhibit B ” 


District Court of the United States, District of Massachusetts 

Law No. 2555. 


Arthur D. Hill, executor 
v. 

Malcolm E. Nichols, collector 


Agreement for entry of judgment and defendant's winner of right 

to writ of error or appeal 


It is hereby agreed that judgment in the above entitled action may 
be entered forthwith, the defendant waiving his Bill of Exceptions 
heretofore filed and his right to writ of error or appeal. 

Hill, Barlow & Romans, 
Francis G. Goodale, 

Attorneys for Plaintiff. 
Frederick H. Tarr, 

United States Attorney. 

By Marcus Morton, Jr., 

Marcus Morton, Jri, 

Assistant United States Attorney , 

Attorneys for Defendant. 

Aug 1, 1927. Lowell, J. Judgment upon the findirig of court for 
the plaintiff in the sum of $300,000 damages, and int. amounting to 


i 
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$66,700, and $866,617.27 damages, and int. amounting to $135,481.17, 
aggregating $1,368,798.44, and for his costs taxed at $28.31, judg¬ 
ment being entered forthwith pursuant to agreement. 

Attest: 

John E. Gilman, Jr., 

Deputy Cleric. 

Endorsement 

Law No. 2555 

United States District Court, District of Massachusetts 

Arthur D. Hill, executor, 
v. 

Malcolm E. Nichols, collector 

9 Agreement for entry of judgment and defendant's waiver of 

right to writ of error or appeal 

United States District Court, Mass. Dist. 

Filed clerk’s office, Jul 30 1927 

District Court of the United States, District of Massachusetts 

No. 2555, Law 

Arthur D. Hill, executor of the will of Peter C. Brooks, 

v. 

Malcolm E. Nichols, Collector of Internal Revenue 

Plaintiff's bill of costs 


Writ_$1.00 

Marshal’s fees for service thereof_ 2.20 

Travel, 9 terms @ 660_$5.94 

Attendance, 9 terms @ 330_ 2.97 

- 8.91 

Attorney fee_10.00 

Clerk’s fees on disposition of case_ 6.20 

Total_28.31 


The above bill of costs is assented to. 

Frederick H. Tarr, 

U. S. Attorney , 
By John J. Walsh, Jr., 

Asst. U. S. Attorney. 


Aug. 12,1927. 
EGR 
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Endorsement 

2555 Law 

Plaintiff’s bill of costs 

I 

United States District Court, Mass. DistL 
Filed clerk’s office, Aug. 12, 1927 

| 

District Court of the United States, District of Massachusetts 


Arthur D. Hill, surviving executor of the will of Peter 1 


C. Brooks 
vs. 

Malcolm E. Nichols, collector 


> Law 2555 


Certificate of probable cause 

i 

And now judgment having been entered for the plaintiff in the 
sum of $1,368,798.44 with costs of $28.31 for internal revenue taxes 
unlawfully exacted of the plaintiff by the defendant as collector of 
internal revenue under the provisions of the revenue act of 1918, 
and paid by the defendant into the Treasury of the United States, 
It is certified by the court that there was probable! cause for the 
acts done by the collector of internal revenue in collecting taxes for 
which judgment is entered in this suit, and that in collecting said 
taxes said collector acted under the direction of the j Commissioner 
of Internal Revenue of the United States. 

Elisha H. Brewster, 

District Judge. 

Endorsement 

I 

2555 Law I 


United States District Court, Mass. Distj. 

Filed clerk’s office Aug. 22, 1927 

11 District Court of the United States, District of! Massachusetts 

j 

Law No. 2555 j 

Docket 2555. I 

Title of case: Arthur D. Hill, executor, of the will of Peter C. 
Brooks v. Malcolm E. Nichols, collector of internal revenue. 

Attorneys: Hill, Barlow & Homans, Francis Gj Goodale, for 
plaintiff; U. S. Attorney, for defendant. 

June term, 1927. 
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Docket entries 


Date 

Month 

Day 

Year 

June 

23 

1925 


23 



23 


July 

2 

1925 


6 


Dec. 

17 

1926 

Jan. 

5 

1927 


7 






20 





Mar. 

16 


Apr. 

5 


June 

11 


July 



Aug. 

1 


Aug. 

12 

1927 


22 



Filings— Proceedings 


Writ filed. 

Declaration filed. 

Appearance of Francis G. Goodale and Hill, Barlow & Homans for plaintiff filed. 

Answer of defendant filed. 

Appearance of Harold P. Williams, U. S. Attorney and Albert F. Welsh, Asst. 
L. S. Attorney, for deft, filed. 

Waiver of trial by jury filed. 

Agreed statement of facts filed. 

Stipulation amending agreed statement of facts filed. 

Stipulation as to evidence filed. 

Stipulation as to auditor filed. 

Brewster, J. Trial without jury upon agreed statement of facts; taken under 
advisement (entered). 

Brewster, J. Opinion: Ordered, plaintiff may recover according to his declaration. 
Opinion filed and order entered. 

Defendant’s bill of exceptions assented to, filed. 

Brewster, J. Defendant’s bill of exceptions allowed (entered). 

Agreement for entry of judgment and defendant’s waiver of right to writ of error 
or appeal filed. 

Lowell, J. Judgment upon the finding of court for the plaintiff in the sum of 
$300,000 damages, and interest amounting to $66,700, and $866,617.27 damages, 
and interest amounting to $135,481.17, aggregating $1,368,798.44, and for his 
costs taxed at $28.31; judgment being entered forthwith pursuant to agreement 
(entered). 

Plaintiff’s bill of costs, assented to, filed. 

Certificate of probable cause, signed by Brewster, J., filed. 


12 District Court of the United States, District of Massachusetts 

I, Arthur M. Brown, deputy clerk of the District Court of the 
United States for the District of Massachusetts, and during the 
temporary absence of the clerk in charge of the clerk’s office of said 
court and custodian of its files and records, do hereby certify that 
the foregoing is a true copy of the agreement for entry of judgment 
and waiver of appeal, judgment, plaintiff’s bill of costs, certificate of 
probable cause and docket entries, with all the endorsements thereon, 
in the cause entitled, No. 2555, Law. Arthur D. Hill, executor, v. 
Malcolm E. Nichols, collector, in said district court determined. 

In testimony whereof I hereunto set my hand and affix the seal of 
said district court, at Boston, in said district, this twenty-fourth day 
of July, A. D. 

[seal.] • Arthur M. Brown, 

Deputy Clerk. 


13 “ Relator’s Exhibit C ” 


Taxes illegally collected and interest to date of judgment-$1,368, 798.44 

Costs__ 28.31 


Total amount of judgment--- 1,368,826.75 

Interest on judgment from date of judgment to January 16,1928_ 37,642.73 

Total owing and due January 16, 1928- 1,406,469.4S 

Payment on account January 16, 1928- 1,368,826.75 

Balance due_ 37,642.73 


Fiat 


Let this be filed. 


Peyton Gordon, Justice. 
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Rule to show cause 
Filed July 31,1928 

* * * * * * 

Upon consideration of the amended petition this day filed in the 
above-entitled cause it is by the court this 31st dav of July 1928, 

Ordered , That the defendants, Andrew W. Mellon, Secretary of 
the Treasury; John Raymond McCarl, Comptroller General of the 
United States; and David H. Blair, Commissioner of j Internal Rev¬ 
enue, show cause in this court on the 27th day of August, 1928, at 
10 o’clock a. m., why the writ of mandamus should not issue as in 
said amended petition prayed, provided that a copy of this order be 
served on each of said defendants on or before the 10th day of 
August, 1928. ! 

Peyton Gordon , Justice. 

******* 

14 Joint and several answer of the respondents to the rule to show 

cause and the amended petition 

Filed Aug. 24, 1928 j 

The respondents, Andrew W. Mellon, Secretary of the Treasury, 
by Henry Herrick Bond, Acting Secretary of the Treasury, John 
Raymond McCarl, Comptroller General, and David H. Blair, Com¬ 
missioner of Internal Revenue, file this their joint and several answer, 
and, reserving unto themselves the benefit of all manner of objection 
and exception to the errors and insufficiencies of the aipended petition 
herein and to the jurisdiction of the court in the premises, and rely¬ 
ing on the same as if motion to dismiss had been interposed, never¬ 
theless, answering so much and such parts of the said amended peti¬ 
tion and the rule to show cause issued herein as they are advised it 
is material or necessary for them to make answer untcf, say: 

1. Respondents admit the averments of paragraph 1 of the amended 
petition. 

15 2. Respondent Andrew W. Mellon denies thatj he is charged 
with the performance of any ministerial duty; in connection 

with the subject matter involved herein. 

3. Respondent John Raymond McCarl admits that lie is, and since 
July 1, 1921, has been the Comptroller General of the United States. 
He denies that as Comptroller General or otherwise he is charged 
with the performance of any ministerial duties in connection with 
the subject matter of the petition herein. 

4. Respondent David H. Blair admits that he is, and has been since 
May 27, 1921, Commissioner of Internal Revenue of the United 
States, but he denies that as Commissioner of Internal Revenue or 
otherwise he is charged with the performance of any ministerial 
duties in connection with the subject matter of the petition herein. 

5. Respondents admit on information and belief the averments of 
paragraph 5 of the amended petition. 

6. Respondents admit on information and belief the| averments of 
paragraph 6 of the amended petition. 

7. Respondents admit on information and belief the’ averments of 
paragraph 7 of the amended petition. 
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8. Respondents admit on information and belief the averments of 
paragraph 8 of the amended petition. 

9. Respondents admit on information and belief the averments of 
paragraph 9 of the amended petition. 

10. Respondents deny that the relator became entitled to payment 
of interest on the judgment referred to in the amended petition until 
the date of payment, and they specifically deny that the law of the 
State of Massachusetts has any effect to control the allowance of 
interest from the United States Treasury on the judgment entered 

in favor of the relator. 

16 Further answering paragraph 10 of the amended petition, 
respondents aver that subdivision (b) of section 1117 of the 

revenue act of 1926, 44 Stat. 119, 120, amending section 177 of the 
Judicial Code, was the statutory provision controlling the allowance 
of interest on the judgment entered in favor of the petitioner, and 
that said provision is as follows: 

“(b) In any judgment of any court rendered after the enactment 
of the Revenue Act of 1926 (whether against the United States, a 
collector or deputy collector of internal revenue, a former collector 
or deputy collector, or the personal representative in case of death) 
for any internal-revenue tax erroneously or illegally assessed or col¬ 
lected, or for any penalty collected without authority or for any 
sum which was excessive or in any manner wrongfully collected, 
under the internal-revenue laws, interest shall be allowed at the rate 
of 6 per centum per annum upon the amount of such tax, penalty, or 
sum, from the date of the payment or collection thereof to the date of 
entry of such judgment or, if such judgment is reviewed by an appel¬ 
late court, to the date of entry of final judgment.” 

Further answering paragraph 10 of the amended petition, respond¬ 
ents admit on information and belief that the law of the State of 
Massachusetts with regard to interest upon judgments is as set forth 
in the amended petition, but they deny that such provisions of the 
State statutes have any application in the case of a judgment for the 
refund of Federal taxes. 

11. Answering paragraph 11 of the amended petition, respondents 
admit that there were and are funds in the Treasury of the United 
States available for the payment of judgments such as that entered 
in behalf of the petitioner, and they aver that the judgment of the 
petitioner was paid on voucher No. 4105 by J. L. Summers, dis¬ 
bursing clerk, Treasury Department, on January 7, 1928, in the sum 
of $1,368,826.75 from such funds. 

Further answering paragraph 11 of the amended petition, re¬ 
spondents admit that no payment of a judgment from such 

17 funds could be obtained except upon approval by the respond¬ 
ents David H. Blair, Commissioner of Internal Revenue, and 

John Raymond McCarl, Comptroller General, but they deny that 
the respondent Andrew W. Mellon, Secretary of the Treasury, is or 
was charged with the duty of drawing a check in payment of a 
judgment such as that entered in behalf of the petitioner. 

12. Respondents admit the averments of paragraph 12 of the 
amended petition. 
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I r 1 

13. Answering paragraph 13 of the amended petition,’ respondents 
admit that a check in payment of the full amount of the judgment 
entered, with interest thereon to the date of entry of finkl judgment, 
and costs was drawn in favor of the petitioner, and that $1,368,826.75 
as the amount of the Treasury check aforesaid was paid to and 
received by the petitioner. 

Further answering paragraph 13 of the amended petition, respond¬ 
ents aver that the full amount of money to which the petitioner was 
entitled on the judgment entered under the provisions of law appli¬ 
cable thereto was paid to and received by the petitioner, and they 
deny that any other or further sum was or is due to the petitioner for 
or on account of the judgment so entered. 

Further answering paragraph 13 of the amended petition, respond¬ 
ents deny that the respondent, Andrew W. Mellon, Secretary of the 
Treasury, drew a check in payment of the judgment entered in favor 
of the petitioner. 

Further answering the amended petition, respondents aver that 
this Court is without jurisdiction to compel them or either of them 
by writ of mandamus to pay to the petitioner any interest on internal- 
revenue taxes refunded to the petitioner, and that this Court is 
without jurisdiction to determine in a mandamus proceeding 

18 whether the petitioner is entitled to recover additional interest 
on the aforesaid judgment and the amount thereof. 

And the respondents further aver that the statutes ojf the United 
States and the regulations issued in accordance therewith provide a 
complete remedy for the refund and the recovery bacl^ of internal- 
revenue taxes and interest thereon, thus providing a complete and 
adequate remedy otherwise than by writ of mandamus, j 

Wherefore, having fully answered the said petition and the rule to 
show cause, respondents pray that the petition be dismissed and the 
rule to show cause discharged, with costs. 

Henry Herrick Bond, 

Acting Secretary of the Treasury. 

John Raymond MbCARL, 

Comptroller General. 

David H. Blair, 

Commissioner of Internal Revenue. 

Leo A. Rover, 

United States Attorney , 

Chas. T. Hendler. 

Special Attorney , Internal Revenue , 

R. L. Golze, 

General Counsel. General Accounting Office , 

O. R. McGuire, 

Attorney , General Accounting Office , 

Attorneys for Respondents\ 

District of Columbia, ss: 

Henry Herrick Bond and David H. Blair each beipg separately 
duly sworn, say that they have read the foregoing answer by them 
subscribed, Henry Herrick Bond as Acting Secretary of the 

19 Treasury, and David H. Blair as Commissioner of Internal 
Revenue, and know the contents thereof; that the! facts therein 
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stated upon personal knowledge are true; and that those set forth 
upon information and belief are believed to be true. 

Henry Harrick Bond. 
David H. Blair. 


Subscribed and sworn to before me this 20th day of August, A. D. 
1928. 

[notarial seal.] C. E. Bittinger, 

Notary Public , D. C. 

District of Columbia, ss: 

John Raymond McCarl, being duly sworn, says that he has read 
the foregoing answer by him subscribed as Comptroller General, 
and knows the contents thereof; that the facts therein stated upon 
personal knowledge are true; and that those set forth upon in¬ 
formation and belief are believed to be true. 

John Raymond McCarl. 


Subscribed and sworn to before me this 22d day of August, A. D. 
1928. 


[notarial seal.] 


A. R. Gard, 
Notary Public , D. C. 


egc 

(Copy) 


* * * * 


* * * 


hma 


* * * * 


* # * 


20 Demurrer to answer to the rule to show cause and the amended 

'petition 

Filed Sep. 20, 1928 

The relator, Arthur D. Hill, by his attorney, Edward B. Burling, 
demurs to the joint and several answer of the respondents to the 
rule to show cause and the amended petition, and says that said 
answer is bad in substance, wherefore the relator prays that the 
writ of mandamus issue as prayed in the amended petition hereto¬ 
fore filed: 

Among the matters of law intended to be argued in support of the 
foregoing demurrer are: 

1. This court has jurisdiction to issue the writ of mandamus as 
in the amended petition prayed. 

2. There are no sufficient facts stated in the answer to constitute 
a defense to the relief prayed in the amended petition. 

3. The law of the State of Massachusetts governs the allowance 

of interest herein sought to be recovered. 

21 4. Subdivision (b) of section 1117 of the revenue act of 
1926, 44 Stat. 119, 1920, amending section 177 of the Judicial 

Code is inapplicable to the interest involved in this suit. 

5. The respondents, David H. Blair, Commissioner of Internal 
Revenue, and John Raymond McCarl, Comptroller General of the 
United States, are charged by law with the duty of approving pay¬ 
ment of the interest claimed in the amended petition. 




13 


ANDREW W. MELLON ET AL. VS. THE UNITED STATES ET AL. 

i 

6. The respondent, Andrew W. Mellon, Secretary of the Treasury, 
is charged by law with the duty of paying the interest claimed in 
the amended petition, after such payment has been approved by the 
respondents, David H. Blair, Commissioner of Internal Revenue, 
and John Raymond McCarl, Comptroller General of j the United 
States. 

7. The relator is entitled under the law to payment of the interest 
claimed in the amended petition. 

8. The answer is in other respects insufficient. 

The relator will, therefore, maintain that said answer shows no 
sufficient cause why the writ should not issue as prayed. 

(Sgd.) Edward B. Burling, 

Attorney for Rotator, 

701 Union Trust Building, Washington, D. C. 

Received a copy of the above demurrer for each of the respondents 
this 20th day of September, 1928. 

(Sgd.) Leo A. ^over, 

Attorney for Respondents. 
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Order for peremptory writ of mandamus 

Filed January 2, 1929 
* * * * * 


This cause came on to be heard upon the demurrer of the relator, 
Arthur D. Hill, to the joint and several answers of the respondents, 
Andrew W. Mellon, Secretary of the Treasury; John Raymond 
McCarl, Comptroller General; and David H. Blair, Commissioner 
of Internal Revenue, filed herein, and was argued October 26, 1928; 
and after consideration of the court it was, on December 3, 1928, 
ordered that the demurrer be sustained. 

Whereupon the respondents elect to stand upon sai(l joint and 
several answers, and it is this 2nd day of Jany., 1929— 

Further ordered that the prayers of the amended petition be, and 
they are hereby, granted, and that the peremptory w’rit <ff mandamus 
issue forthwith as prayed in the amended petition, and that the 
relator recover his costs as the same may be taxed by the! clerk. 

William Hitz, 

Justice. 

Appeal noted in open court on behalf of all respondents. 

| W. H. 

23 Assignments of error on appeal 

Filed Feb. 18, 1929 

* * * * * * I * 

Comes now the defendant, by his attorney, Leo A. Rover, United 
States attorney, and for his assignments of error on appeal to the 
Court of Appeals of the District of Columbia sets forth the fol¬ 
lowing : 
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1. The court erred in sustaining the demurrer to the amended an¬ 
swer, and in entering the final order granting the writ of mandamus, 
as prayed for in the petition; 

2. The court erred in other respects apparent on the record. 

Leo A. Rover, 

United States Attorney. 
Wm. A. Gallagher, 
Assistant United States Attorney. 


Copy of assignment of error received this 18 dav of February, 
• 1929. 


Edward B. Burling, 
Attorney for Appellee. 
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Designation of record 
Filed Jan. IT, 1929 

* * * * * 


* 


The clerk will please include in the record for the Court of Appeals 
in the above-entitled cause the following: 

1. The amended petition for the writ of mandamus; 

2. The rule to show cause issued upon the amended petition; 

3. The answer of the respondents; 

4. The demurrer to the answer; 

5. The order granting the writ of mandamus; 

6. Assignments of error; 

7. This designation of record. 

Leo A. Rover, 

United States Attorney. 

25 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 24, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 75528 at Law, wherein 
the United States of America, of the relation of Arthur D. Hill, 
&c., is relator and David H. Blair, Commissioner of Internal 
Revenue, is respondent, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seajl of said court, at the city of Washington, in said District, this 
6th day of March, 1929. 

[seal.] Frank E. Cunningham, Clerk. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1929 


No. 4935 

i 

Andrew W. Mellon, Secretary of the Treasury, 
John Raymond McCarl, Comptroller general, 
and David H. Blair, Commissioner of Internal 
Revenue, appellants, 

v . 

The United States of America, ex rel. Arthur D. 
Hill, as Surviving Executor of the Will of Peter 
C. Brooks, Deceased, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLANTS 


I 

THE CASE 

This case is before the Court on appeal from an 
order sustaining a demurrer to a joint and several 
answer to a rule to show cause and amendled peti¬ 
tion for mandamus. The appellants (respondents 

(i) 
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below) elected to stand upon their joint and sev¬ 
eral answer, and the lower court ordered the issu¬ 
ance of a writ of mandamus. (Rec. 13.) 

This is an amended petition filed by the appellee 
(the relator below) for a writ of mandamus to com¬ 
pel the appellants (the respondents below) to ap¬ 
prove payment and to pay to the appellee out of 
the Treasury of the United States the sum of $37,- 
642.73 alleged, to be due to the appellee for interest 
on a judgment entered in his favor in the District 
Court of the United States for the District of Mass¬ 
achusetts in a suit against the Collector of Internal 
Revenue for the District of Massachusetts between 
the date of the entry of final judgment and the date 
of payment by the United States of the judgment as 
entered, a certificate of probable cause having been 
filed. (Rec. 1-8.) 

Upon the filing of the amended petition a rule to 
show cause why the writ of mandamus should not 
issue was issued (Rec. 9), and the appellants filed 
a joint and several answer to the rule to show cause 
and amended petition (Rec. 9). Thereupon the 
appellee filed a demurrer to the joint and several 
answer. (Rec. 12.) 

The ease was heard upon the demurrer to the 
joint and several answer, and on January 2, 1929, 
Mr. Justice Hitz, without opinion, entered an order 
sustaining the demurrer and, appellants electing 
to stand upon their joint and several answer, or¬ 
dered the issuance of the peremptory writ of man¬ 
damus as prayed in the amended petition. (Rec. 
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i 

13.) From the order so entered an appeal to this 
Court was noted in open court in behalf of all of 

i 

the appellants. (Ree. 13.) i 

n i 

i 

STATEMENT OF FACTS ! 

| 

The facts are simple. The appellee brought suit 
in the District Court of the United States for the 

i 

District of Massachusetts against the Cofiector of 
Internal Revenue for the District of Massachusetts 
to recover back certain estate taxes paid tjy him as 
surviving executor under the will of jPeter C. 
Brooks, deceased. (Rec. 2.) Judgment was en¬ 
tered in favor of the appellee on August 1, 1927, 
for the sum of $1,368,798.44, which included interest 
at the rate of 6 per cent to the date of entry of the 
judgment (Rec. 2), and a certificate of; probable 

i 

cause was filed by the court (Rec. 3, 7). The ap- 
pelle furnished a claim for refund as required by 
regulations, and on January 16, 1928, wafe paid the 

j 

amount of the judgment as entered, together with 
costs (Rec. 3) by the disbursing clerk of the Treas¬ 
ury Department (R. 10). 

The law of the State of Massachusetts provides 
that interest on judgments runs from their date 
until payment at the rate of 6 per cent. (Rec. 3.) 

The answer to the amended petition (Ree. 9) ad¬ 
mits the foregoing facts. j 

The amended petition avers that the appellee be¬ 
came entitled under the laws of Massachusetts to 
payment of interest on the judgment entered in his 
favor until payment thereof. (Rec. 3.) The an- 




4 


swer denies that the laws of the State of Massa¬ 
chusetts have any effect to control the allowance of 

interest from the United States Treasury on the 

%/ 

judgment entered in favor of the appellee and avers 
that subdivision (b) of section 1117 of the Revenue 
Act of 1926 was the statutory provision controlling 
the allowance of interest on the judgment entered 
in favor of the appellee. (Rec. 10.) 

The court below decided that writ of mandamus 
should issue to compel the appellants to cause to be 
paid to the appellee from the Treasury of the 
United States interest on the amount of the judg¬ 
ment from the date of the entry thereof up to the 
date when the judgment as entered was fully paid. 
From the judgment entered in accordance with that 
decision this appeal is prosecuted. 

III 

ASSIGNMENTS OE ERROR 

1. The court erred in sustaining the demurrer to 
the amended answer, and in entering the final order 
granting the writ of mandamus, as prayed for in 
the petition. 

2. The court erred in other respects apparent on 
the record. 

IV 

THE STATUTES 

Section 966 of the Revised Statutes (Title 28, Sec . 
811, U. S. (7.): 

Sec. 966. Interest shall be allowed on all 
judgments in civil causes, recovered in a 


I 

i 
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circuit or district court, and may be levied 
by the marshal under process of execution 
issued thereon, in all cases where, by the law 
of the State in which such court is field, in¬ 
terest may be levied under process of execu¬ 
tion on judgments recovered in the courts of 
such State; and it shall be calculated from 
the date of the judgment, at such rate as is 
allowed by law on judgments recovered in 
the courts of such State. 

Section 989 of the Revised Statutes {Title 28, Sec . 

842, U . S. C.): ! 

Sec. 989. When a recovery is had in any 
suit or proceeding against a collector or 
other officer of the revenue for any |act done 
by him, or for the recovery of any money ex¬ 
acted by or paid to him and by him paid into 
the treasury, in the performance of his offi¬ 
cial duty, and the court certifies that there 
was probable cause for the act done by the 
collector or other officer, or that he acted un¬ 
der the directions of the Secretary of the 
Treasury, or other proper officer of the Gov¬ 
ernment, no execution shall issue against 
such collector or other officer, but the amount 
so recovered shall upon final judgment, be 
provided for and paid out of the proper ap¬ 
propriation from the Treasury. 

Section 1117 of the Revenue Act of 1926 {44 Stat. 

9,119): | 

Sec. 1117. Section 177 of the ! Judicial 
Code, as amended, is amended tb read as 

follows: | 

! 

! 

i 

I 

! 

I 

i 

i 

i 
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“Sec. 177. (a) No interest shall be allowed 
on any claim up to the time of the rendition 
of judgment by the Court of Claims, unless 
upon a contract expressly stipulating for the 
payment of interest, except as provided in 
subdivision (b). 

“(b) In any judgment of any court ren¬ 
dered after the enactment of the Revenue 
Act of 1926 (whether against the United 
States, a collector or deputy collector of in¬ 
ternal revenue, a former collector or deputy 
collector, or the personal representative in 
case of death) for any internal-revenue tax 
erroneously or illegally assessed or collected, 
or for any penalty collected without author¬ 
ity or for any sum which was excessive or 
in any manner wrongfully collected, under 
the internal-revenue laws, interest shall be 
allowed at the rate of 6 per centum per 
annum upon the amount of such tax, penalty, 
or sum, from the date of the payment or col¬ 
lection thereof to the date of entry of such 
judgment or, if such judgment is reviewed 
by an appellate court, to the date of entry 
of final judgment.” 

Y 

QUESTIONS INVOLVED 

1. Did subdivision (b) of section 1117 of the 
Revenue Act of 1926 amending section 177 of the 
Judicial Code control the allowance of interest on 
the judgment entered August 1, 1927, in favor of 
the appellee ? 


/ 
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2. Can the Supreme Court of the District of 
Columbia, by writ of mandamus, compel the pay¬ 
ment of money from the Treasury of the! United 
States, especially where there is another plain, ade¬ 
quate, and complete remedy? 

i 

3. Can the Supreme Co,urt of the District of 
Columbia, by writ of mandamus, compel a public 
officer to allow a claim never presented to him for 
payment prior to the filing of the petition for man¬ 
damus and direct him to certify it for payment 
from an appropriation which does not authorize 

i 

such payment % 

YI | 
ARGUMENT 

j 

1. After certification of probable cause a judgment recov¬ 
ered against a collector of internal revenue becomes a 
claim against the United States 

I 

i 

There is no question that a suit against a col¬ 
lector of internal revenue to recover toafek taxes 
illegally or wrongfully collected is a personal action 
up to the entry of judgment and the filing |of a cer¬ 
tificate of probable cause. Thereupon the claim, 
under the provisions of Section 989 of the! Revised 
Statutes (Title 28, Sec. 842, U. S. C.), becomes one 
against the United States. It is only on this theory 
that the money can be paid from the Treasury of 
the United States. 

Section 989 of the Revised Statutes is mote than a 

i 

mere indemnifying statute, as argued by the ap¬ 
pellee in the court below, for it prohibits the issu- 
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ance of execution against the collector where a judg¬ 
ment is recovered in such a case, and provides for 
the payment (that is, the refund) by the United 
States of the amount recovered, because the money 
was paid into the Treasury. Clearly money can 
only be refunded from the Treasury upon claims 
against the United States. 

The fact that where a judgment is recovered in 
a suit against a collector interest is allowed from 
the date of payment of the tax does not affect the 
situation. Interest is allowed in judgments for 
internal-revenue taxes wrongfully collected if the 
United States is named as the defendant, instead 
of the collector. This is specifically provided for 
in Section 1117 of the Revenue Act of 1926 (44 Stat. 
9, 119). The same provision was incorporated in 
Section 1020 of the Revenue Act of 1924 (43 Stat. 
253, 346) and in Section 1324 of the Revenue Act of 
1921 (42 Stat. 227, 316). 

The fact that the Supreme Court, under its rules, 
has provided in its mandates affirming judgments 
of lower courts that the judgment should bear in¬ 
terest until paid affords no argument that the claim 
on the judgment, after certification of probable 
cause, does not become one against the United 
States. 

Every court that has spoken on the subject has 
said that a judgment against a collector in such 
circumstances becomes a claim against the United 
States. 





Thus, in United States v. Sherman, 98 U. 565, 

I 

it was said (at page 567) : 

The act of Congress enacts that when the 
certificate of probable cause is given, the 
amount recovered shall, upon final judgment, 
be paid out of the appropriation from the 
Treasury. When the certificate is given, the 
claim of the plaintiff in the suit is practically 
converted into a claim against the govern¬ 
ment. But not until then. 

Before that time, the government is under 
no obligation, and the Secretary of the Treas¬ 
ury is not at liberty to pay. When tl^e obli¬ 
gation arises, it is an obligation to pay the 
amount recovered; that is, the amount for 
which judgment has been given . The act of 
Congress says not a word about interest. 
Judgments, it is true, are by the l£ws of 
South Carolina, as well as by Federal legis¬ 
lation, declared to bear interest. Such legis¬ 
lation, however, has no application to the 
government. And the interest is no part of 
the amount recovered. * * * (Italics 

ours.) 

The ease of White v. Arthur, 10 Fed. 80, is clearly 
in point. The opinion, by Circuit Judge Blatch- 
ford, is exhaustive and well reasoned and contains 
a reply to all of the arguments made by appellee 
in the court below. It is therein clearly held that 
after certificate of probable cause the claim became 
one against the United States. 

i 

i 

i 

i 

i 

i 
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To the same effect are: 

White v. Weiss, 7 Fed. (2d) 139. 

Haymes v. Brown, 132 Fed. 525, 528. 

Treat v. Farmers’ Loan and Trust Com¬ 
pany, 185 Fed. 760, 765. 

Kloch Produce Company v. Hartson, 212 
Fed. 758. 

Conant v. Kinney, 162 Fed. 581 (in which 
interest was allowed only to entry of judg¬ 
ment). 

8 Comp. Gen. 126. 

Schell v. Cochran, 107 U. S. 625, relied on by the 
appellee in the court below, is not in conflict with 
the principle announced in United States v. Sher¬ 
man ( supra ). In that case interest after judg¬ 
ment was added by mandate of the Supreme Court 
under its then rule 23. The court therein said (at 
page 626): 

This court has never made anv decision on 

•j 

the points thus ruled on in White v. Arthur . 
The case of Ershine v. Van Arsdale, 15 Wall. 
75, was a suit to recover back an internal- 
revenue tax illegally exacted. The court 
below had instructed the jury that they 
might, in their verdict, add interest to the 
tax paid. This court held that instruc¬ 
tion to be correct, but the only decision was 
that interest might be added from the time 
of the illegal exaction to the verdict. Noth¬ 
ing was decided as to interest on the judg¬ 
ment when the government should come to 
pay it. The interest included in the verdict 
is put in before there is any certificate of 


11 


probable cause, and, if there is no such cer¬ 
tificate, the government assumes no part of 
the liability of the defendant. 

In United States v. Sherman, 98 U. jS. 565, 
all that was decided was that there miist be a 
certificate of probable cause, under Section 
989, before the liability of the government to 
pay a judgment against a revenue officer can 
attach, and that, where a certificate of prob¬ 
able cause is made after the judgment is 
rendered, the government is not liable for the 
interest which accrues on the judgment be¬ 
fore the making of the certificate. In that 
case the government had voluntarily paid the 
interest which accrued after the making of 
the certificate. 

Again at page 628 it was said: 

* * * The plaintiff in the judgment be¬ 
ing stayed as to execution while the case is in 
this court, and there being a new judgment 
rendered by this court in the suit, “the final 
judgment’’ referred to in Sect. 989 is the 
judgment as it stands after its affirmance by 
this court, and after the court below has ren¬ 
dered such judgment as the mandate! of this 
court requires. Therefore, the interest 
allowed in this case is interest before final 
judgment, and is of the same character as 
the interest allowed before judgment in a 
suit against a collector where there is no 
writ of error. In both cases, when there is 
a final judgment, the principle applies, de¬ 
clared by this court in Ershine v. Van Ars- 
dale, ubi supra, that it is to be presumed the 







government is always ready and willing to 
pay its ordinary debts. * * * 

Thus it is seen that in the Schell case it was held 
by the Supreme Court that the judgment entered 
in the court below in accordance with its mandate is 
the “final judgment’’ referred to in Section 989 of 
the Revised Statutes, and that the interest allowed 
in the mandate was “interest before final judg¬ 
ment/’ and is “of the same character as interest 
allowed before judgment in a suit against a collec¬ 
tor where there is no writ of error.” 

The case of Burrows et al . v. Woodworth, 11 Fed. 
(2d) 777, is clearly in point. That case came 
squarely within the provisions of Section 1117 of 
the Revenue Act of 1926, as does the case at bar. 
And District Judge Tuttle, of the District Court 
of the United States for the Eastern District of 
Michigan, Southern Division, held that after the 
filing of the certificate of probable cause the claim 
becomes one against the United States and does not 
carry interest after the entry of final judgment. 

2. Section 1117 of the revenue act of 1926 controlled the 
allowance of interest on the appellee’s judgment 
against the collector of internal revenue 

It can not matter what the state of the law was 
prior to the enactment of the Revenue Act of 1926 
in regard to interest on judgments entered against 
collectors of internal revenue in suits to recover 
back taxes illegally collected. With the enactment 
of Section 1117 of that statute the rule therein 
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stated was controlling in all Federal courts and on 
all administrative officers. 

The rule of statutory construction against re¬ 
peals by implication does not apply here. Section 
966 of the Revised Statutes and Section 1117 of the 
Revenue Act of 1926 can go along together. In 
every case between individuals, except in one 
against a collector to recover back internal-revenue 

j 

taxes paid, section 966 of the Revised Statutes still 
applies, while section 1117 of the Revenue Act of 
1926, after its enactment and before enactifient of 
the Revenue Act of 1928, controlled allowance of 
interest in all cases of judgments against collectors 
for taxes illegally collected. 

Section 966 of the Revised Statutes was Enacted 
first as section 8 of the Act of August 23, 1842 (5 
Stat. 516, 518), and was carried into the Revised 
Statutes. The revenue act under the provisions of 
which the judgment in the instant case whs paid 
was enacted February 26, 1926. The language of 

_ i 

section 966 of the Revised Statutes is general in 
its terms, while that of section 1117 of the Revenue 
Act of 1926 amending section 177 of the Judicial 

I 

Code deals specifically with the subject of interest 
on judgments rendered after its enactment! for in¬ 
ternal-revenue taxes erroneously or illegally col¬ 
lected. Under the well-established rule of statutory 
construction, if it should be held that there is 
any conflict between these two statutory provisions, 
the latest expression of the will of Congress must 
prevail over the earlier. As said by Mr. Justice 


14 


Brewer, writing the opinion in Schick v. United 
States, 195 XL S. 65, 68, and speaking of the effect 
of a possible conflict between the Constitution as 
originally adopted and the Sixth Amendment— 

* * * If there be any conflict between 
these two provisions the one found in the 
amendment must control, under the well- 
understood rule that the last expression of 
the will of the lawmaker prevails over an 
earlier one. * * * 

However, it is the contention of the appellant that 
these two statutory provisions may subsist together, 
the later specific statute, dealing with the specific 
subject matter v?e are here concerned with, engraft¬ 
ing qualifications on the earlier general statute, if 
as a matter of fact the earlier statute could have 
any application to the instant case. 

Thus, in the case of United States v. Matthews, 
173 U. S. 381, it was contended by the Government 
that a deputy marshal could not be paid a reward 
offered for the arrest and conviction of a criminal, 
section 1765 of the Revised Statutes forbidding 
“ officers in any branch of the public service or any 
other person whose salary, pay, or emoluments are 
fixed by law or regulations’’ from receiving “any 
additional pay, extra allowance, or compensation 
in any form whatever. ’ ’ Under authority conferred 
upon him by the Act of March 3, 1891 (c. 542, 26 
Stat. 948, 985), making appropriations for sundry 
civil expenses, the Attorney General authorized the 
offering of a reward for the arrest and delivery of 
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one McNeil. Holding that the claimant in that case 
was entitled to the reward, the Court, speaking 
through Mr. Justice White, said (at page 38V) : 

* * * As the reward was sanctioned by 
the statute making the appropriation and 
was embraced within the offer of the Attor¬ 
ney General, it clearly, under any view of the 
case, was removed from the provisions of the 
statutes in question. The appropriation act 
being a special and later enactment operated 
necessarily to engraft upon the prior and 
general statute an exception to the j extent 
of the power conferred on the Attorney Gen¬ 
eral and necessary for the exercise j of the 
discretion lodged in him for the purjpose of 
carrying out the provisions of the later and 
special act. j 

Again in Walla Walla v. Walla Walla ] Water 
Company, 172 U. S. 1, 22, it was urged that a con¬ 
tract entered into to supply a municipality with 
water violated a general statute of the territory of 
Washington, The contract, however, was entered 
into under the provisions of a city charter later 
enacted. The court held that the general; act of 
1881 was superseded by the charter of 1883j 

In Townsend v. Little, 109 U. S. 504, it vfas said 
(at page 512) : ! 

The appellant contends, however, jthat as 
the deed executed by the mayor of Salt Lake 
City to Townsend was without witnesses as 
required by the general law of the Terri¬ 
tory, it did not convey the legal titlje. But 

&S493—29 3 ! 


i 
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the act of the territorial legislature provid¬ 
ing for the conveyance to occupants by the 
mayor of lands included in the town site did 
not require witnesses to his deed. It merely 
directed that “deeds of conveyance for the 
same shall be executed by the mayor of the 
city or town under the seal of the corpora¬ 
tion.” According to the well-settled rule 
that general and specific provisions in ap¬ 
parent contradiction, whether in the same or 
different statutes, and without regard to 
priority of enactment, may subsist together, 
the specific qualifying and supplying excep¬ 
tions to the general, this provision for the 
execution of a particular class of deeds is not 
controlled by the law of the Territory re¬ 
quiring deeds generally to be executed with 
two witnesses. * * * 

Undoubtedly the United States had authority to, 
and did, regulate the matter of suits against collec¬ 
tors of internal revenue for refunds of taxes by the 
aforesaid section 1117 of the Kevenue Act of 1926 
and by the provision that interest on judgments 
against collectors of internal revenue should be 
allowed at the rate of 6 per centum per annum 
“from the date of the payment or collection thereof 
to the date of such judgment.” 

The appellee seeks to establish a discriminatory 
rule as between judgments against the United 
States for refunds of taxes and judgments against 
collectors therefor. There can be no question that 
no court had jurisdiction to render judgment under 
section 1117 against the United States for interest 
after the date of the judgment, and it is equally 
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plain that no such judgment was rendered 


in this 


case against the collector. It is only by process of 
strained interpretation that appellee seeks! the es¬ 
tablishment of a discriminatory rule. • 

From the contention made by the appellee the 
conclusion must follow that there was not rhyme or 
reason for the enactment by Congress of' section 
1117 of the 1926 Act, and that it was meaningless— 
a mere repetition of what was already a provision 
of the Revised Statutes. 

3. Mandamus is not a proper remedy under the facts in the 

instant case 

Unless the claim for interest made by ftlie ap¬ 
pellee is one against the United States, neither of 
the appellants has any duty to perform ip regard 
thereto. The appellee can not point out apy stat¬ 
ute requiring the appellants, or either of l^hem, to 
perform any duty in regard to the payment of any 
claim that is purely one against an individual. 

Section 989 of the Revised Statutes marks out 
the duty of Treasury officials in regard to interest 

on judgments against collectors which have;become 

; 

claims against the United States by the filing of 
certificates of probable cause. Section 1117 of the 

i 

Revenue Act of 1926 limited the extent tb which 
Treasury officials could go in discharging that duty. 
The judgment of the appellee was discharged in 
full according to its terms out of moneys thep in the 
Treasury of the United States. 
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Neither of the statutory provisions referred to 
contains a requirement for performance of such a 
plain and unmistakable ministerial duty as would 
justify the issuance of a writ of mandamus to com¬ 
pel its performance. It is not enough that the act 
sought to be compelled may be a ministerial one not 
involving the exercise of judgment or discretion 
on the part of the officer against whom mandamus 
is sought. There must at the same time be some 
clear, unmistakable statutory requirement for the 
performance of the act. . 

The amended petition filed in the case at bar will 
be searched in vain for any allegation that the ap¬ 
pellants are* or either of them is, required by statute 
to do anything other than has already been done— 
that is, pay the appellee the amount of the judg¬ 
ment recovered by him according to the terms of the 
judgment as entered, and no act whatever has been 
requested by appellee of appellant McCarl. 

There is no provision in Section 3220 of the Re¬ 
vised Statutes, as amended by Section 1111 of the 
Revenue Act of 1926, of which the appellee can take 
advantage by application for mandamus. 

The appellee can not blow hot and cold with the 
same breath. If there is any duty to be performed 
by the appellants in regard to the appellee’s claim, 
it follows as of course that it must be a claim 
against the United States. It is only on the theory 
that the claim is against the United States that the 
appellee could possibly have any remedy in this- 
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proceeding. Upon that theory the appellee is ad¬ 
mittedly not entitled to the writ. j 

No failure to act on the part of the appellants or 
either of them is averred in the amended petition 
for mandamus. It abundantly appears therein 
that the appellants Mellon and Blair did act, and, 
as therein averred, acted in accordance with the 
then latest expression by Congress on the j subject 
of interest payable on judgments recovered in the 
courts of the United States for taxes wrongfully 
collected. Section 1117 of the Revenue Act i of 1926 
amending subdivision (b) of section 177 of the 
Judicial Code provides that in case of any judg¬ 
ment rendered in any such case as the instant one 
against a collector of internal revenue “interest 
shall be allowed at the rate of 6 per cenfum per 
annum upon the amount of such tax, pehalty, or 
sum, from the date of the payment or collection 
thereof to the date of entry of such judgment or, 
if such judgment is reviewed by an appellate court, 
to the date of entry of final judgment.” 

Thus it appears from the amended petition and 
the answer thereto that the judgment as^ entered 
was strictly in accordance with the then statutory 
provisions, and it further appears therefrom that 
the Treasury disbursing clerk paid the judgment of 
the appellee in strict accordance with its tQrms and 
in exact amount allowed by the Court. And so it 
amply appears that the appellants neither omitted 
nor refused to act. As in the case of Decatur v. 
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Paulding, 14 Pet. 497, the appellants did act. This 
application is to have the courts reverse the decision 
reached by the appellants Mellon and Blair in dis¬ 
charge of the duty committed to them and act in a 
particular manner and to have the court send to ap¬ 
pellant McCarl a claim never theretofore before him 
for his consideration with directions to allow it pay¬ 
able from an appropriation which shows on its face 
that no funds are available therefor. The Federal 
courts generally, and this Court, have repeatedly de¬ 
termined that mandamus can not be employed to 
control or reverse the action of executive officers 
in the exercise of the judgment and discretion de¬ 
volving on them, nor can the writ issue except only 
in a case where the act required is purely ministe¬ 
rial and where the relator has no other adequate 
remedy. 

Mr. Justice Clifford, speaking for the court in 
The Secretary v. McGarrahan , 9 Wall. 298, said (at 
page 312): 

Discussion of the principle, however, seems 
to be unnecessary, as all of the cases appear 
to affirm the same rule, that the writ can not 
issue where discretion and judgment are to 
be exercised by the officer, and only in cases 
where the act required to be done is merely 
ministerial, and where the relator is with¬ 
out any other adequate remedy. 

See also Carrich v. Lamar, 116 U. S. 423, 426. 

This Court, in the case of Seymour v. State of 
South Carolina, 2 App. D. C. 240, in an able and 


! 
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exhaustive opinion by Mr. Justice Shepard, later 
Chief Justice, thus distinguished between acts min¬ 
isterial and those quasi judicial (at page 247) : 

The distinction between official acts and 

duties that are ministerial, and those which 

are judicial or quasi judicial, which has been 

established by the great weight of authority, 

mav be stated as follows: Where the law com- 
«/ 

mands the doing of a specific thing and 
charges the officer with its execution, in 
terms so plain and certain as to leave: him no 
reasonable alternative but obedience,! the act 
may be said to be ministerial simply. Where, 
on the other hand, the act involves the exer¬ 
cise of discretion in determining tvhether 
the right exists or a duty is required to be 
performed in the particular case, it ceases to 
be ministerial and becomes quasi judicial. 

Surely the interpretation and application of the 
last statutory expression by Congress in regard to 

i 

the allowance of interest on a judgment;for the 
refund of internal-revenue taxes collected involved 


the exercise of judgment and discretion of the high¬ 
est degree, and it must not be lost sight of that the 
judgment in the case at bar was paid exactly ac¬ 
cording to the terms of the judgment as entered. 


In connection with the fact that appellee’s judg¬ 
ment was paid strictly according to its terms the 
case of Ex parte Willia/m Many , 14 How. 24, is par¬ 
ticularly apposite. In that case a judgment was 
entered in favor of the petitioner and upon writ 
of error was affirmed by the Supreme Court. The 

i 


i 
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costs were not taxed in the Circuit Court before 
the removal, and the blank left for them remained 
unfilled when the judgment was affirmed. The 
usual mandate issued to the Circuit Court to carry 
the judgment into the execution and the blank space 
for costs was necessarily left in the mandate, in 
order to conform to the judgment of the court 
below as it appeared in the transcript transmitted 
to the Supreme Court. Upon the return of the 
case to the Circuit Court counsel for the plaintiff: 
moved that his costs be taxed by the clerk, and that 
an order be made amending the record of the judg¬ 
ment in the Circuit Court so as to insert therein the 
amount of the costs, and that an execution on the 
judgment so amended be issued. This was an ap¬ 
plication to compel the District Court to allow the 
petitioner’s costs. The opinion was by Chief Jus¬ 
tice Taney, who (at page 25) said: 

The Court refused to allow the amendment 
to be made, and overruled the motion. And 
we think its judgment, whether it be correct 
or not, can not be revised in the form of pro¬ 
ceeding moved for on behalf of the plaintiff:. 
The decision of the Circuit Court was not a 
mere ministerial act. It was the decision of 
a court of competent jurisdiction made in the 
exercise of judicial authority and discretion. 
This court might unquestionably issue a 
mandamus to the court below to proceed to 
judgment. But in this case the court has 
proceeded to judgment, upon the question 
submitted for its decision. And whether 
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that judgment be erroneous or not, this court 
has not jurisdiction to reexamine it in a pro¬ 
ceeding by mandamus . 


Mr. Justice Blatchford thus tersely stated the re¬ 
quirements on which mandamus must be based in 
Bayard v. White, 127 U. S. 246, 250: | 

* * * The writ of mandamus is | a rem¬ 
edy to compel the performance of a dluty re¬ 
quired by law, where the party seeking re¬ 
lief has no other legal remedy and the duty 
sought to be enforced is clear and indisput¬ 
able. Knox County v. Aspinwall, 24 How. 
377, 383. Both requisites must concur in 
every case. (Italics ours.) 

A duty to be enforceable by mandamus must be 
plain, positive, and clearly defined. It miist not 
only be authorized by law, but the law must unmis¬ 
takably require it to be performed. (Ek parte 
Cutting, 94 U. S. 14, 20.) As said by Chief j Justice 
Waite, speaking for the court in Ex parte Rowland, 
104 U. S. 604 (at page 612): 


It is also settled that more can not be re- 

i 

quired of a public officer by mandamus than 
the law has made it his duty to djo. The 
object of the writ is to enforce the perform¬ 
ance of an existing duty, not to create a new 
one. * * * | 


This language was quoted with approval by Mr. 
Justice White in International Contracting Com¬ 
pany v. Lamont, 155 U. S. 303, 308. j 

i 

A statement by Chief Justice Taney in the opin¬ 
ion written by him in the leading case of Decatur v. 


i 

j 

i 

i 

i 

I 

| 

i 


i 
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P(wilding, 14 Peters 497 ( supra ), appositely applies 
to the situation in the instant case. At page 515 he 
said: 

* * * The head of an executive depart¬ 
ment of the government, in the administra¬ 
tion of the various and important concerns of 
his office, is continually required to exercise 
judgment and discretion. He must exercise 
his judgment in expounding the laws and 
resolutions of congress, under which he is 
from time to time required to act. * * * 
If a suit should come before this court, 
which involved the construction of any of 
these laws, the court certainly would not be 
bound to adopt the construction given by the 
head of a department. And if they supposed 
his decision to be wrong, they would, of 
course, so pronounce their judgment. But 
their judgment upon the construction of a 
law must be given in a case in which they 
have jurisdiction, and in which it is their 
duty to interpret the act of congress, in order 
to ascertain the rights of the parties in the 
cause before them. * * * 

Another leading case is Riverside Oil Company v. 
Hitchcock, 190 U. S. 316, 324. Mr. Justice Van De- 
vanter, in the opinion written by him in Ness v. 
Fisher, 223 U. S. 683, 692, quotes at length from the 
opinions in the Decatur and Riverside Oil Company 
cases . See also Carroll Electric Company v. Mc- 
Carl, 8 Fed. (2d), 910. 

Even if it be assumed that the action on the judg¬ 
ment of appellee required to be taken by the ap- 
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pellants was merely ministerial in character' yet no 
amount of adroit and specious reasoning ban re¬ 
move, or should be permitted to cloud, the feet that 
the judgment was entered and paid in stribt com¬ 
pliance with the latest expression of Congress on 
the subject of interest on judgments. If Cbngress 
had not intended that payments of interest bn judg¬ 
ments for refund of taxes should be made! just as 
was done in the instant case, then there was no 
reason in the world why section 1117 of the Rev¬ 
enue Act of 1926 amending subdivision (b) of sec¬ 
tion 177 of the Judicial Code should have bebn made 

r 

to apply to judgments for internal-revenpe taxes 
erroneously or illegally collected “whether against 
a collector or deputy collector, a former collector or 
deputy collector, or the personal representative in 
case of death” This language quoted from, it is 
submitted, the controlling statute confounds any 
adroit argument which may be made that, notwith¬ 
standing the positive Congressional mandate to the 
courts and to the Federal accounting officers, sec¬ 
tion 966 of the Revised Statutes, enacted clears be- 
fore, applies and controls in the instant cage. That 
section of the Revised Statutes deals with judg¬ 
ments generally in litigation between individuals. 

The Revenue Act of 1926 was a statute dealing 

i 

specifically with internal-revenue taxes and pro¬ 
viding the means for raising revenue from that 
source and for the refunding of taxes erroneously 
or illegally collected. It is inconceivable! that, if 

i 

i 

i 


i 

i 
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Congress had not intended section 1117 of the Rev¬ 
enue Act of 1926 to be exclusive of all other statu¬ 
tory provisions a& to interest in the ease of judg¬ 
ments such as that in the case at bar, some such 
provision as that in section 615 of the Revenue Act 
of 1928 would not have been incorporated therein. 

If the claim of the appellee is and remains a per¬ 
sonal one against the collector, then the United 
States is not at this time concerned therewith, and 
the appellants can not possibly have any duty to 
perform in regard thereto. The appellee must pur¬ 
sue his remedy against the collector. It was ad¬ 
mitted by the appellee in argument in the court be¬ 
low that he was then pursuing his remedy against 
the collector, but took the untenable position that 
he might pursue both remedies at the same time. 
This is contrary to the well-settled rule of law, from 
which there has been no deviation, that if an ap¬ 
plicant for mandamus has available any other rem¬ 
edy the writ can not issue. 

Chief Justice Fuller, speaking for the court in 
In re Key, 189 U. S. 84, said (at page 85): 

* * * It [the writ of mandamus] is 
not granted in doubtful cases, or where there 
is another adequate remedy, and whether it 
shall go or not usually rests in the sound dis¬ 
cretion of the court. * * * 

In Moore v. Lindmark, 33 App. D. C. 597, in an 
opinion reversing the Supreme Court of the Dis 
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trict of Columbia, Chief Justice Shepard, speaking 
for this Court, said (at page 602) : 

Nothing is better settled than that the writ 
of mandamus can not be used to perform the 
office of an appeal or writ of error, or 
granted in any case where there is ahother 
adequate remedy. * * * 

Chief Justice Smythe, in Le Crone v. McAdoo, 
48 App. D. C. 181, 186, tersely announced thkt the 
writ of mandamus “is an extraordinary one, and 
not to be resorted to except where there is no! other 
legal remedy.” 

The latest adherence of this Court to the well- 
established principle that mandamus will riot lie 
where there is another adequate remedy vf&s in 
Board of Tax Appeals v. McCandless, 26 FedJ (2d), 
1000, reversing a judgment of the Supreme Court 

i 

of the District of Columbia granting the writ.j Cer¬ 
tiorari was denied in that case. (49 Sup. Ct. Rep. 
24.) | 

No useful purpose could be served by multiply¬ 
ing citations to support the proposition that man¬ 
damus can not issue where there is another ade¬ 
quate remedy. Not only must there be a! plain 
duty required by law, but no other remedy niust be 

i 

available to the applicant for mandamus. The two 
bases for the writ must concur. It is not onty quite 
apparent that the appellee has another plain, ade¬ 
quate, and complete legal remedy, but, as stated, he 
is pursuing that remedy in an action at law against 
the collector. 


! 
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4. There is no appropriation from which the interest 
claimed on the judgment can be paid, and appellant 
McCarl can not be required to determine otherwise on 
a claim not presented to him for payment 

Subdivision (c) of section 1316 of the Revenue 
Act of 1918 (40 Stat. 1057,1145) provided that: 

* * * the Secretary of the Treasury 

shall submit for the fiscal year 1921, and an¬ 
nually thereafter, an estimate of appropria¬ 
tions to refund and pay back duties or taxes 
erroneously or illegally assessed or collected 
under the internal-revenue laws, and to pay 
judgments, including interest and costs, ren¬ 
dered for taxes or penalties erroneously or 
illegally assessed or collected under the in¬ 
ternal-revenue laws. 

Pursuant thereto there were submitted estimates 
for appropriations for refunding taxes illegally 
collected, and in the Act of February 28, 1927 (44 
Stat. 1254), appropriation for the fiscal year cur¬ 
rent when this judgment was entered was made 
in the following terms: 

Refunding taxes illegally collected: For 
refunding taxes illegally collected under the 
provisions of sections 3220 and 3689, Revised 
Statutes, as amended by the Revenue Acts 
of 1918, 1921, 1924, and 1926, including the 
payment of claims for the fiscal year 1928 
and prior years, $175,000,000, to remain 
available until June 30,1928: * * * 

There is no language whatever in said appropria¬ 
tion act which would authorize any moneys drawn 
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therefrom for the payment of interest on a judg¬ 
ment from the date of the judgment to the date of 
payment as is claimed by the appellees in this; case. 
Under Article 1, section 9, of the Constitution no 
moneys may be drawn from the Treasury salve in 
consequence of an appropriation made by law, and 
in section 3678 of the Revised Statutes it is required 
that all sums appropriated for the various branches 
of expenditure in the public service shall be applied 
“ solely to the objects for which they are respec¬ 
tively made and for no others.” It is the exclusive 
duty and responsibility of the appellant McCarl to 
determine whether a general appropriation is avail¬ 
able for the payment of any particular claim. | 

Chief Justice Taft says at page 81 of his book 
on Our Chief Magistrate and His Powers with re¬ 
spect to the Comptroller of the Treasury (imder 
the Act of July 11, 1894, 28 Stat. 208), now the 
Comptroller General (under the Act of June 10 r 
1921, 42 Stat. 24) that: j 

Then consider the drawing of money; from 
the Treasury Department under an appro¬ 
priation afct. The drawing of the warrant 
must be approved by the Comptroller bf the 
Treasury (now the Comptroller General). 
It is for him to say how an appropriation act 
shall be construed, and whether the warrant 
is lawful and whether the money can be 
drawn. * * * His work is like the work 
I have referred to, quasi judicial. If the 
claim is rejected by him, the claimant iuay in 


! 
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some cases carry his claim into the Court of 
Claims, but if he decides for the claimant, the 
public and those interested in maintaining 
the side of the Government have no appeal 
and his decision is final. 

This statement of the distinguished Chief Justice 
is fully supported by United States v. Guthrie, 17 
How. 284, and Brashear v. Mason, 6 How. 92, on 
which this Court rested its decision in Margulies v. 
McCarl, 10 Fed. (2d), 1012. See also Carroll Elec¬ 
tric Company v. McCarl, 8 Fed. (2d), 910, and 
United States v. Lynch, 137 U. S. 280. The atten¬ 
tion of the Court is also invited to Row den & Co. v. 
United States et al., 17 Fed. (2d), 530, where the 
court said (at page 532) that— 

The petition also prays that the court sum¬ 
marily direct the United States to pay the 
claim, the money to be held subject to fur¬ 
ther order of the court. This is indeed a 
curious request, in result, the equivalent of 
a mandamus upon the Comptroller General 
to issue warrants upon the Treasury. Even 
though some ancillary power to issue man¬ 
damus could be worked out in the face of 
the ordinary rule ( Covington Bridge Co. v. 
Hager, 203 U. S. 109, 27 S. Ct. 24, 51 L. Ed. 
Ill), there would still remain all the objec¬ 
tions, which we have just mentioned. Out 

of abundant caution we mav add that we do 

•/ 

not mean sub silentio to suggest that the 
District Court has in any event power to 


! 
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direct money to be withdrawn fronl the 
Treasury. j 

The appellee is not entitled to mandamus requir¬ 
ing the appellant McCarl to allow a claim for inter¬ 
est payable from the appropriation above referred 

| 

to which has never been presented to him for his 
consideration and action. This phase of the mat¬ 
ter is controlled by Goldsmith v. United States 
Board of Tax Appeals, 270 U. S. 117, where it was 
said (at page 123) that he made no application for 
a hearing and that: 

* * * Instead of doing so, he filOd this 
petition in mandamus in which he asked for 
a writ to compel the Board summarily to 
enroll him in the list of practitioners, and 
to enjoin it from interfering with his (repre¬ 
senting clients before it. He was hot en¬ 
titled to this on his petition. Until he had 
sought a hearing from the Board, and been 
denied it, he could not appeal to the courts 
for any remedy and certainly not for man¬ 
damus to compel enrollment. * * * 

(Italics ours). 

And again the appellee having accepted payment 
of the principal and interest as allowed by the judg¬ 
ment of the court is not entitled to additional inter- 

I 

est on the judgment from the date thereof! to the 
date of payment. Steivart v. Barnes, 153 U. S. 
456. ! 
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VII 

CONCLUSION 

For the reasons stated, it is respectfully submit¬ 
ted, the judgment of the court below should be 
reversed with directions to dismiss the petition. 
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! 

of Columbia. i 


January Term, 1929. 
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Andrew W. Mellon, Secretary of the Treasury, 
John Raymond McCarl, Comptroller General, and 
Robert H. Lucas, Commissioner of Internal Reve¬ 
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The United States of America, ex rel. Arthur ID. Hill, 
as Surviving Executor of the Will of Peter C. 
Brooks, Deceased, 

appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLEE. 


Statement of Facts. 

This case comes before the Court on an appeal of the 
respondents Andrew W. Mellon, Secretary of the Treas¬ 
ury, and others from an order entered on Jajauary 2, 
1929, by Mr. Justice Hitz, which sustained a demurrer 
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to their joint and several answer (on which they elected 
to stand) to a petition as amended of the relator (ap¬ 
pellee) for the issuance of a writ of mandamus. The 
original petition for mandamus was filed in the Su¬ 
preme Court of the District of Columbia June 7, 1928. 
Previously the relator, as surviving executor of the 
will of Peter C. Brooks, a citizen and resident of Massa¬ 
chusetts who died in 1920, and whose will was proved 
in the Courts of Massachusetts in that year, had 
brought an action in the United States District Court 
for the District of Massachusetts against Malcolm N. 
Nichols, the Collector of Internal Revenue for that Dis¬ 
trict, to recover a sum paid under protest on behalf of 
Mr. Brooks’ Estate as inheritance taxes thereon. 

On March 16,1927, the District Court made a finding 
in this action in favor of the relator, and afterwards, on 
August 1,1927, a judgment was entered in his favor for 
$1,368,798.44. This sum was the aggregate of the 
amount paid as taxes, with interest at the rate of 6 per 
cent to the date of judgment, plus costs in the sum of 
$28.31. Later, on August 22, 1927, a certificate under 
U.S. Code, tit. 28, sec. 842, formerly Revised Statutes, 
sec. 989, was filed by the District Judge, that there was 
probable cause for the acts done by the Collector in col¬ 
lecting the taxes for the refund of which judgment had 
been entered, and that he had acted under the direction 
of the Commissioner of Internal Revenue. It is agreed 
that under the laws of the Commonwealth of Massa¬ 
chusetts judgments in that state carry interest at 6 per 
cent until they are paid. On January 16, 1928, the re¬ 
lator received from the Government payment of the 
face of his judgment, namely, $1,368,798.44, but was 
refused payment of any interest thereon. The relator 


then, and always, claimed that he was entitled, in ad¬ 
dition, to 6 per cent from the date of the judgment to 
the date of payment. This amounts to $37,642.73. 

The amended petition names as defendants the Com¬ 
missioner of Internal Revenue, who has refused to ap¬ 
prove payment of the relator’s claim for interest, and 
the Comptroller General and the Secretary of the 
Treasury, both of whom, under the statutes,! are re- 
quired to take certain formal action before the relator 
can receive his money. The defendants’ joint and sev¬ 
eral answer, to which the demurrer was sustained, ad¬ 
mitted in substance the facts above stated. This an¬ 
swer also— 

(a) Denied in the case of each of the defendants that 
he had any ministerial duty to perform in th0 matter 
to which the petition related. 

(b) Denied generally the relator’s right to interest. 

(c) Set up the provisions of the Revenue Act of 1926, 
subdivision (b) of section 1117, 44 Stat. 119, 120, 
amending Judicial Code, sec. 177, as barring thb relator 
from any interest on his judgment. The amended sec¬ 
tion is as follows: 

“(a) No interest shall be allowed on any claim 
up to the time of the rendition of judgment by the 
Court of Claims, unless upon a contract expressly 
stipulating for the payment of interest, except as 
provided in sub-division (b). 

“(b) In any judgment of any court gendered 
after the enactment of the Revenue Act of 1926 
(whether against the United States, a collector or 
deputy collector of internal revenue, a former col¬ 
lector or deputy collector, or the personal repre¬ 
sentative in case of death) for any internaDrevenue 
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tax erroneously or illegally assessed or collected, 
or for any penalty collected without authority or 
for any sum which was excessive or in any manner 
wrongfully collected, under the internal revenue 
laws, interest shall be allowed at the rate of 6 per 
centum per annum upon the amount of such tax, 
penalty, or sum, from the date of the payment or 
collection thereof to the date of entry of such judg¬ 
ment or, if such judgment is reviewed by an ap¬ 
pellate court, to the date of entry of linal judg¬ 
ment. ’ 9 

(d) Denied that mandamus was the proper remedy. 


Argument. 

There are two questions before the Court: 

I. Whether the relator is entitled to receive inter¬ 
est on his judgment until paid. 

II. Whether, if so, he is entitled to a writ of man¬ 
damus against these defendants. 

These questions will be discussed in the above order. 

I. 

The Relator is Entitled to Receive Interest on His 

Judgment until Paid. 

For convenience, this question will be discussed in 
the first part of this argument, without reference to the 
Revenue Act of 1926, sec. 1117, relied on by the Gov¬ 
ernment, but which the relator contends has no appli¬ 
cation to the present case. The relator’s contention 
is— 
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(1) That the original cause of action in whicii he re¬ 
covered judgment was a personal action against the 
Collector, and as such would entitle him to interest on 
the judgment until payment. 

(2) That the Probable Cause Statute, under which 
he claims payment, does not change the naturp of his 
original claim, nor convert his suit to one against the 
United States, but provides for what is, in substance, 
an indemnity to the Collector based on what he would 
have had to pay if the Probable Cause Statute did not 
exist. 


A. By force of the General Interest Statute judg¬ 
ments in Federal Courts carry interest at the fate pre¬ 
scribed by the states in which they are rendered. 

The statute reads as follows: 


4 4 Interest shall be allowed on all judgments in 
civil causes, recovered in a district court, and may 
be levied by the marshal under process of execu¬ 
tion issued thereon, in all cases where, byl the law 
of the state in which such court is held,! interest 
may be levied under process of execution bn judg¬ 
ments recovered in the courts of such state; and it 
shall be calculated from the date of the judgment, 
at such rate as is allowed by law on judgments re¬ 
covered in the courts of such state.” 

| 

Tit. 28, sec. 811, Rev. Stat. 966. 


It is admitted that the rate of interest on judgments in 
Massachusetts is 6 per cent (Petition, sec. 10, Rbcord, p. 

i 

3; Answer, sec. 16, Record, p. 10). 
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B. This statute applies to actions against collectors 
to recover for taxes illegally collected. 

Such actions have always been held to be personal 
claims against the Collector. Originally they were 
brought under the Common Law. 

Elliot v. Swartwout, 10 Pet. 137. 

The manner in which the action is brought is now 
regulated by statute, but the nature of the action is not 
thereby changed. 

Sage v. United States, 250 U.S. 33, 37. 

i 

Smietanka v. Indiana Steel Co., 257 U.S. 1. 

In the Sage case Mr. Justice Holmes said: 

“But no one could contend that technically a 
judgment of a District Court in a suit against a 
collector was a judgment against or in favor of the 
United States. It is hard to say that the United 
States is privy to such a judgment or that it would 

j 

be bound by it if a suit were brought in the Court 
of Claims. The suit is personal and its incidents, 
such as the nature of the defenses open and the 
allowance of interest, are different.” 

Indeed, the fact that in cases against collectors in¬ 
terest has always been allowed, independent of statute, 
from the time when the tax was illegally collected is 
conclusive that the claim is against the Collector per¬ 
sonally, and not against the United States. Such in¬ 
terest was allowed in the case at bar. 


7 


C. The effect of the granting of a certificate of prob¬ 
able cause under U.S. Code, tit. 28 , sec. 842 , Rev. St at. 
989 , is that the United States shall pay what the Col¬ 
lector would pay if no certificate were issued. 

This statute reads as follows: 

‘ ‘ When a recovery is had in any suit or proceed¬ 
ing against a collector or other officer of the reve- 

j 

nue for any act done by him, or for the recovery of 
any money exacted by or paid to him and; by him 
paid into the Treasury, in the performance of his 
official duty, and the court certifies that there was 
probable cause for the act done by the collector or 
other officer, or that he acted under the directions 
of the Secretary of the Treasury, or other proper 
officer of the Government, no execution shall issue 
against such collector or other officer, but the 
amount so recovered shall, upon final judgment, be 
provided for and paid out of the proper appropria¬ 
tion from the Treasury.” 

The natural meaning of the language used is that the 
United States assumes the obligation of the collector 
and thereby protects him from liability. Such would 
be the obvious construction were it a case of one private 
person who undertook by a contract so w r orded jto pay a 
judgment rendered against another. And the rule that 
interest ordinarily does not run on claims against the 
United States has here no application. What the stat¬ 
ute provides for is not payment of a claim against the 
United States, but payment of a claim against a Col¬ 
lector. In substance, it is an indemnity stathte. The 

i 

words “the amount so recovered” include interest, 

i 

which is an integral part of the judgment. 


| 

i 
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The provisions of Rev. Stat. sec. 3220, U.S. Code, 
tit. 26, sec. 149, strengthen the conclusion that payment 
of the full amount for which the Collector is liable is 
the purpose of the Probable Cause Statute. 

This section authorizes the Commissioner of Inter¬ 
nal Revenue, subject to regulations prescribed by the 
Secretary of the Treasury, to “ repay to any collector 
or Deputy Collector the full amount of such sums of 
money as may be recovered against him in any court 
for any internal revenue taxes collected by him with 
the cost and expenses of suit.”* 

The language of this statute is plainly broad enough 
to authorize repayment of whatever a Collector has 
had to pay, which would certainly include interest after 
the date of the judgment. In practice it is construed 
by the Government as authorizing a direct payment to 
the holder of the judgment against the Collector. 

4 ‘It is stated in the opinion of the Court of 
Claims in this case, that it has been the uniform 
practice of the Commissioner of Internal Revenue 
and the Secretary of the Treasury, from the first 
enactment of the refunding statute, to make allow¬ 
ance, in cases of this character to the judgment 
creditor, ‘and not to require the collector first to 
pay the sum out of his own money, and then him¬ 
self to apply for repayment from the public trea¬ 
sury.’ ” 

United States v. Frerichs, 124 U.S. 315, 319. 

If the rule contended for by the Government is 
adopted in the case at bar, we are confronted with the 

* This statute is still in force. It has been amended, but the amend¬ 
ments are not material (44 Stat. 116; Act May 29,1928, No. 562, sec. 619, 
and No. 611). 
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absurdity that a plaintiff who has recovered against a 
Collector who exacted payment without probable cause 
is in a better position than one who has recovered 
against a Collector who had probable cause. If the 
matter be approached from the point of view of the Col¬ 
lector, the absurdity is even more manifest. The un¬ 
righteous Collector who acted without probable cause 
receives full and complete indemnity, while the right¬ 
eous Collector who acted with probable cause and 
under the orders of his chief is only indemnified to the 
extent of the face of the judgment against hiiba. It is 
true that no execution can issue, but there is nothing in 
the statute to prevent a plaintiff from enforcing the 
judgment in any other manner. 

| 

The Practice of the Supreme Court. 

j 

The construction contended for by the relator is also 
in harmony with the decisions of the Supreme Court of 
the United States under the statute and rule which deal 
with cases appealed to that Court. Where the taxpayer 
prevails it is the settled practice of the Supreme Court 
acting under U.S. Code, tit. 28, sec. 878, formerly Kev. 
Stat. 1010, and Rule 28, formerly Rule 23 of the Su¬ 
preme Court, to issue a mandate providing that interest 
shall run on the judgment until it is paid by the United 
States, and this is done in actions against a Collector 
in which a certificate of probable cause has bben filed. 

Schell v. Cochran , 107 U.S. 625. j 
Nichols v. Coolidge , 274 U.S. 531. | 

The mandate does not appear in the report of the last 
case, but the papers show that, so far as material, it 
read as follows: 


i 

! 
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“That the judgment of the said District Court 
in this cause be and the same hereby is affirmed 
with costs and interest until paid at the same rate 
per annum that similar judgments bear in the 
courts of the State of Massachusetts.’’ 

It would be a rank injustice to allow interest to a 
plaintiff whose case was sufficiently doubtful to lead 
the law officers of the United States to appeal it and to 
deny interest to a plaintiff like the relator whose case 
was so clear that no appeal was taken. 

The Authorities. 

Questions concerning interest after judgment on 
claims against collectors for taxes illegally collected 
have been before the United States Supreme Court in 
two reported cases. 

United States v. Sherman , 98 U.S. 565. 

Schell v. Cochran, 107 U.S. 625. 

In neither case was the exact point involved that is 

i 

now before the Court, although the Schell case is an 
analogy in the relator’s favor. 

The Sherman Case. In the Sherman case the tax¬ 
payer who had obtained a judgment against the Col¬ 
lector in 1869 did not ask for or obtain a certificate of 
probable cause until 1874. It was held that he was not 
entitled to interest from the date of the judgment until 
the date of the certificate, although he was paid inter¬ 
est from the date of the certificate until the time of pay¬ 
ment.* The correctness of this decision need not be 

* It is said in Schell v. Cochran, page 627, that this payment was vol¬ 
untary on the part of the Government, but this does not appear in the 
report of United States v. Shennan. 
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questioned. A right to interest is often lost by laches 
and the plaintiff’s delay here was flagrant and; without 
excuse. As the Court said at page 568: 

“It would be strange, indeed, if by his own delay 
he can compel the United States to pay interest on 
a judgment which it was ready to pay as; soon as 
its liability accrued.” 

I 

As was said in the Schell case, at page 627: j 

i 

“In United States v. Sherman, 98 U.Si 565, all 
that was decided was that there must be a certifi¬ 
cate of probable cause, under sect. 989, before the 
liability of the government to pay a judgment 
against a revenue officer can attach, and that, where 
a certificate of probable cause is made after the 
judgment is rendered, the government is hot liable 
for the interest which accrues on the judgment 
before the making of the certificate.” 

The dicta in this case as to the meaning of the Prob¬ 
able Cause Statute are inconsistent with the Sdliell case, 
and do not represent the law. This is made plain by the 
fact that the action of Blatchford, J., in White v. 
Arthur, 10 Fed. 80, where he applied these dicta in the 
Sherman case and declined to allow the plaintiff inter¬ 
est for the time after the certificate of probable cause 
had issued was expressly disapproved by the j Supreme 
Court in the Schell case, and has since been treated as 
overruled. 

Treat v. Farmers Loan & Trust Co., 185 
Fed. 760, 765. 

i 

The Schell Case. Here, after the case had been de¬ 
cided in the plaintiff’s favor, a writ of error and a man- 


i 


i 
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date had issued which provided for interest until 
paid on the amount of the original judgment from its 
date, October 14, 1882, in the following language (p. 
625): 

“with interest until paid, at the same rate per 
annum that similar judgments bear in the courts 
of the State of New York.” 

The Government moved to correct the mandate— 

“by striking out the direction as to interest so that 
the judgment rendered October 14, 1882, shall not 
carry interest up to the time a new judgment is 
rendered by the court below on the mandate” (p. 
626).* 

This motion was denied and the Court laid dowm the rule 
above stated in this brief, and ever since adhered to, 
that the interest allowed was under Rev. Stat. 1010, and 
Rule 23, “which [rule] in its provisions as to interest is 
in harmony with” Rev. Stat. sec. 966 (p. 627). This de¬ 
cision and the practice under it is conclusive that the 
Supreme Court does not consider that the giving of the 
certificate turns the claim into one against the United 
States, for if it did under the general rule, interest 
would cease to run when the certificate was given. 

Aside from the Sherman and the Schell cases, the 
question has not been squarely raised in any Court until 
recently, except in White v. Arthur already referred to. 

* It does not appear from the report whether the Attorney General 
even contended that interest should not run on the new judgment after 
its entry in pursuance of the mandate. So far as can be gathered from 
the language of the passage quoted above as to his motion and from 
what is said in the opinion of the Court, his contention was chiefly, if 
not wholly, as to the period before the judgment on the mandate. 
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Most of the decisions on the general subject of interest 
against collectors treat of the question whether interest 
should be allowed before the judgment and hold that it 
should. 

Treat v. Farmers Loan & Trust CcL, supra. 

Kinney v. Conant, 166 Fed. 720. 

Haymes v. Brown, 132 Fed. 525 (wljere it is 
stated that the Schell case holds!that in¬ 
terest cannot be recovered until after cer¬ 
tificate is granted). 

Klock v. Hanson, 212 Fed. 758. 

Conant v. Kinney, 162 Fed. 581. 

| 

The question of the right to interest after the cer¬ 
tificate and after final judgment has been raised in four 
lower Court cases. In Nichols v. Gaston, 281 Fed. 67, 
70, there is a dictum to the effect the interest cannot be 
allowed after final judgment, but this dictum is based 
on the Schell case, and the Court entirely overlooks the 
fact that the mandate in that case read “interest until 
paid.” In White v. Weiss, 7 Fed. (2d) 139, tljere is a 
statement, admittedly a dictum, to the samq effect. 
Burroughs v. Woodward, 11 Fed. (2d) 777, also refuses 
to allow interest, but chiefly on the authority of Reve¬ 
nue Act of 1926, sec. 1117, and therefore will be more 
fully considered below. We submit that the dicta in 
these cases are based on a misconstruction of tho Schell 
and Sherman cases. 

On the other hand, in New York Mail & Newspaper 
Transp . Co. v. Anderson, 234 Fed. 590, an action to re¬ 
cover taxes illegally collected, a motion was njiade by 
the plaintiff to have the judgment state that it was with 
interest, and the motion was allowed. 
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The fact that in United States v. Sherman, 98 U.S. 
565, 567 (cited in appellants’ brief, p. 9), the Court says 
that when the certificate of probable cause has been 
given, the claim of the taxpayer is “ practically con¬ 
verted into a claim against the Government,” and that 
this phraseology has been followed in many subsequent 
decisions both in the Supreme Court and the lower Fed¬ 
eral Courts has no adverse effect on the appellee’s con¬ 
tentions. It does not indicate anv intention to limit the 
natural effect of the statutes. It is merely the expression 
of an obvious truth that the natural way for the tax¬ 
payer to get his money is through the Treasury. The 
word 4 ‘practically,” indeed, excludes the idea that the 
claim in its essential nature is one against the Govern¬ 
ment, to which the ordinary interest rule would apply. 

Such is the state of the authorities. It cannot be said 
that they shut off all possibility of argument from 
either side as far as the dicta and discussion in the cases 
go, but the mandates in the Schell and the Coolidge 
cases speak louder than any dictum, and are binding 
authorities in the plaintiff’s favor. 

D. The Revenue Act of 1926. 

It is alleged that Revenue Act of 1926, sec. 1117, cited 
above, bars this action. For copy of this Act, see pages 
3 and 4 of this brief. 

It will be seen at once that the statute only has to do 
with interest up to the time of judgment, and it is only 
by implication that it can be stretched to cover interest 
after judgment. 

The original form of this statute passed in 1921 (Act 
of November 23d, c. 136, 1324; 42 Stat. 316) merely 
allowed interest on judgments against collectors. It 
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simply declared accurately the existing law as set out 
in various cases cited above. 

So far it is clear that the statute in no way super¬ 
sedes or has any bearing on the General Interest Stat¬ 
ute, except as it reinforces that statute in regard to a 
particular class of defendant. 

The amendment of 1926 only supersedes the General 
Interest Statute as far as the rate of interest before 

i 

final judgment is concerned in actions against; collec¬ 
tors. The statute is barren of any express repeal of the 
General Interest Statute when it is a question of the 
time after judgment, and it would be an unwarranted 
implication to read in something it does not $ay on a 
subject already covered by another statute whibh is not 
referred to as being superseded. The rules of statutory 
construction are clear that implied repeals ai-e not to 
be favored unless the later statute is clearly inconsis¬ 
tent with the earlier. 

United States v. Yuginovich, 256 U.S. 450, 
463. | 

United States v. Noce, 268 U.S. 613, 619. 

United States v. Greathouse , 166 U.S. 601— 

! 

where it is said (p. 605): ! 

“But repeals by implication are not favbred and 

when two statutes which cover in whole oi’ in part 

i 

the same matter, are not absolutely irreconcilable, 

effect should be given, if possible, to both jof them. 

Frost v. Wenie, 157 U.S. 46, 58; United States v. 

Eealy , 136,147.” 


In 1928 (Act of May 29th, sec. 615) a further amend¬ 
ment cutting down interest on judgments to ^ period 
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expiring thirty days before payment shows that Con¬ 
gress realized the old statute still controlled interest 
after judgment, and saw fit to limit this, no doubt, for 
reasons of convenience, to within thirty days. The fact 
that this statute has now been passed is persuasive of 
the old statutes being in force until then. 

In the only case since the enactment of the Revenue 
Act of 1926 where the question of interest after judg¬ 
ment has been raised ( Burroughs v. Woodward, supra) 
the Court holds that such interest could not be allowed, 
as this statute governed and no other had been brought 
to its attention. No doubt, if the General Interest Stat¬ 
ute and the practice of the Supreme Court had been 
brought to their attention, their conclusion would have 
differed. 

The question is concluded by the Coolidge case, 
which, the record shows, came up under Kevenue Act of 
1926, above cited. The Supreme Court, when it said in 
the mandate in that case, “judgment . . . with costs 
and interest until paid” decided against the Govern¬ 
ment’s construction of this statute. The statute, accord¬ 
ing to the Government, forbids interest after final judg¬ 
ment. The contention of the plaintiff is that it does not. 
'When the Supreme Court, with the statute in the case, 
gives by its mandate interest after final judgment and 
until payment, the position that the statute applies in 
the circumstances is entirely untenable. 

E. 44 Statutes at Large, 1250,1254, referring claims 
over $75,000 to the Committee on Taxation. 

There is a feature in the case at bar peculiarly per¬ 
suasive of our right to have interest allowed. It is 
stated in United States v. Sherman and cases following 
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it that the United States is always presumed to tie ready 
to pay its debts, and that therefore interest Svill not 
run. Schell v. Cochran shows that, at least ini one in¬ 
stance where the United States has itself caused delay 
(by appealing), interest will run during the delay. 
Here the delay in payment was entirely caused by the 
United States itself because of 44 Stat. 1250, l|254, re¬ 
quiring the submission of a claim of over $75,0Q0 to the 
Committee on Taxation of Congress. The principle is 
the same as that of appeal. The relator has had to suf¬ 
fer substantial loss because of a delay caused by the 
United States itself, and for which he was in; no way 
responsible. 

# i 

The consideration just suggested points with addi¬ 
tional emphasis to the severity of the rule that no inter¬ 
est can be collected in a true action against the United 
States. This has not gone unnoticed by the Courts. 


F. Severity of ordinary ride disallowing interest. 

i 

In Kirniey v. Conant, supra , the Court, in answering 
the contention of the Collector that a suit of this char¬ 
acter is in substance one against the United States, 

i 

recognizes the severity of the rule denying interest, on 
claims against the United States. The exact language 
of the Court is significant: 

i 

“However it is not in form against thb United 
States, and no court has ever decided that there 
is any rule against the allowance of interest, except 
where the suit is formally of that character. The 
rule denying interest is a hard one, and niere mat¬ 
ters of form or fiction are sufficient to evade it, as 
frequently happens at common law under anal¬ 
ogous conditions” (p. 721). (Italics ours.) 

I 

i 

i 

i 




18 


On the authority of this case, as well as on the eco¬ 
nomic principle everywhere recognized and sanctioned 
by commercial custom that interest is the price of 
money, we contend that the rule of governmental im¬ 
munity from the duty to pay interest instead of being 
extended by implying terms into a statute that con¬ 
tains no express prohibition of the payment of interest, 
should be kept within its proper sphere, viz., claims 
which are in fact and in form against the United States. 
If, as is said in Kinney v. Conant, i ‘ mere matters of 
form or fiction are sufficient to evade it,” why should 
not the fact that the suit to recover taxes is both in fact 
and in form one against the Collector be all the more 
sufficient to prevent the unwarranted extension of a doc¬ 
trine which is so out of tune with every-day commer¬ 
cial honesty? 


n. 

i 

Mandamus is the Appropriate Remedy. 

A. Mandamus lies to compel an executive official of 
the Government to perform a duty imposed on him by 
statute where the performance of that duty does not re¬ 
quire any exercise of discretion, but is merely a minis¬ 
terial act . 

Roberts v. United States, 176 U.S. 221. 

Lane v. Hoglund, 244 U.S. 174. 

Work v. McAlester, 262 U.S. 200. 

Wright v. Ynchausti & Co., 272 U.S. 640. 

Blair v. United States, ex rel. Birkenstock, 
55 App. D.C. 376. 

Blair v. United States, ex rel. Union Pacific 
R.R. Co., 55 App. D.C. 359. 
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B. The fact that the refusal of the official to per¬ 
form the duty is based on an erroneous construction of 
a statute is not a ground for denying relief by man¬ 
damus. 

As was said by Mr. Chief Justice Taft in Work v. Mc- 
Alester, 262 U.S. 200, quoting from Roberts v. United 
States, 176 U.S. 221, 231: | 

‘ ‘ Every statute to some extent requires construc¬ 
tion by the public officer whose duties may be de¬ 
fined therein. Such officer must read the lhw, and 
he must therefore, in a certain sense, construe it, 
in order to form a judgment from its language 
what duty he is directed by the statute to perform. 
But that does not necessarily and in all cases make 
the duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is Commit¬ 
ted to him, and which, upon the facts existing, he 
is bound to perform, then that act is ministerial, 
although depending upon a statute which rbquires, 

I 

in some degree, a construction of its language by 
the officer.” 

See also Work v. United States, ex rel. Mosier, 261 
U.S. 352. ; 

See also Am. School of Healing v. McAnulty, 187 
U.S. 94. j 

Garfield v. Goldsby, 211 U.S. 249. 

As was pointed out in Roberts v. United States, above 
cited, unless such were the law, any executive official 
might successfully resist mandamus merely by pleading 


i 
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that the performance of his duty involved a construc¬ 
tion of a statute by him. 

i 

C . The acts required to he done hy the several de¬ 
fendants in order that the relator may receive payment 
of his claim for interest are purely ministerial. 

Whether a particular statute admits of the exercise 
of discretion by an official who acts under it depends, of 
course, on its wording. It seems clear, however, that 
there can be no discretion in the present instance. The 
sole question is as to the construction of the statutes as 
to interest. Payment of claims against collectors where 
certificates of probable cause have been filed is pro¬ 
vided for by U.S. Code, tit. 28, sec. 842. Obviously, this 
statute gives no discretion to any official. Whether it 
includes interest is a question of construction, but it is 
a question to be determined by the Courts. It is not 
a case where officials can give or refuse interest as they 
think best. The successive steps are all merely routine 
matters, and if the claim for interest be found good in 
law these follow as a matter of course.* 

Decatur v. Paulding, 14 Pet. 497, and the other cases 
cited by the appellants on pages 20-22 of their brief are 
cases where the defendant official had, under the stat¬ 
utes, discretion either to pay or to refuse payment of 
the money claimed. It is too plain to require argument 

# Judgment claims are presented to the Commissioner of Internal 
Revenue under art. 1852 of Regulations G9; settlement must then be 
made with the General Accounting Office (Comptroller General), U.S. 
Code, tit. 31, sec. 22S; disbursement shall be made by the Treasurer on 
warrants drawn by the Secretory of the Treasury, countersigued by 
the General Accounting Office, U.S. Code, tit. 31, sec. 147. 
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that no such discretion exists as to interest on claims 
for taxes illegally collected. 

D. The appellee has no adequate remedy other than 
through mandamus. 

We do not contest the validity of the principle stated 
by the appellants on page 26, that mandamus;will not 
lie where there is another adequate remedy. Hqre, how¬ 
ever, no other adequate remedy exists. The appellee’s 
right is to have the United States pay the amount which 
but for the prohibition of the statute his judgment 
would have entitled him to recover from the original de- 

r 

fendant, the Collector of Internal Revenue for ;tlie Dis¬ 
trict of Massachusetts, and except through mandamus 
there is no way in which he can obtain payment from 

i 

the United States. It is true that the appellee has 
brought an action on the judgment against the Collector 
in the District of Massachusetts, but his remedy by 

i 

this action is in no sense adequate. If he recovered in 
that action it cannot be said with certainty thait execu¬ 
tion would issue against the Collector, and any attempt 
to obtain payment from the United States on janother 
judgment would be presumably met by the same refusal 
as that made on the judgment involved in the! case at 
bar. Such also would be the probable resuli if the 
plaintiff sued the United States in the Court o^ Claims 
and obtained a judgment there. He would still!have to 
get his money through the same officials who no\V refuse 
to pay it. Nor has the relator any other remedy than 
mandamus by which to enforce its plain legal rights 

i 

under the statute. As was said in Blair v. United States, 
ex ret. Union Pacific R.R., above cited at page 18, “the 
fact that it might at the same time have othet rights 
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with other remedies arising out of the same transaction 
does not negative this statement, ’ ’ and see— 

Kline v. Burke Construction Co., 260 U.S. 
226. 

None of the cases cited by the appellants on page 26 
and 27 of their brief— 

In re Key, 189 U.S. 84; 

Moore v. Lindemark, 33 App. D.C. 597; 

LeCrone v. McAdoo, 48 App. D.C. 181; 

Board of Tax Appeals v. McCandless, 58 
App. D.C. 222- 

are in point. In each of these cases there were easy and 
obvious steps open to the petitioner which would have 
enabled him to get his money as well as he could get it 
through mandamus. Here, as we have shown, this was 

not so. 

The facts are substantially identical with those be¬ 
fore this Court in Blair v. United States, ex rel. Birk- 
enstock, above cited. In that case the taxpayer ob¬ 
tained a refund of income tax and had been paid a cer¬ 
tain amount of interest thereon computed under the 
Revenue Act of 1921. He contended that he was en¬ 
titled to have the interest computed under the Revenue 
Act of 1924, wherein the interest period was longer. On 
refusal by the Commissioner of Internal Revenue to 
pay the additional interest, the petitioner brought and 
was allowed to maintain mandamus, although the Com¬ 
missioner made the same contention in that case that is 
made by the appellants in the present case—that man¬ 
damus could not be entertained because there was an¬ 
other adequate remedy. This Court said, 
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“No question of fact is involved in this case, nor 
is the appellant required to exercise any discretion 
upon allowing interest upon such refunds. The 
duty is ministerial only, and is mandatory. Upon 
the facts in the case, the appellees have no other 
adequate remedy. They are therefore entitled to 
a writ of mandamus. 7 7 j 

j 

j 

E. It is no objection to this petition that it joins sev¬ 
eral officials whose duties in the matter are\ different 

and successive. j 

• 

To get complete relief it was necessary to join them 
all. That this can be done is clearly established. 

Labette County Commissioners et al. v. 

United States, 112 U.S. 217. 


III. | 

I 

There is a Proper Appropriation, j 

There is no merit in the appellants 7 contention, made 
on page 28 of their brief, that “there is no appropria¬ 
tion from which the interest claimed on the judgment 
can be paid. 77 

It should be noted that this contention is nop that no 
money is in fact available. This appears to be admit¬ 
ted by section 11 of the answer (Record, p. 10). The 
contention is merely that the language of the appropri¬ 
ation bills as cited in the appellants 7 brief, pJ28, does 
not authorize payment of interest. It is true ithat the 
phraseology used is general “for refunding taxes ille¬ 
gally collected, 77 but this obviously means with!such in¬ 
terest as the law allows. Otherwise, not even interest 


! 
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up to the time of the judgment of the District Court 
could have been paid. 


IV. 

Payment of the Principal Sum No Bar . 

Nor is the appeal barred as claimed by the appellants ’ 
brief, p. 31, by having received payment of the principal 
of his original claim. It is expressly stated in the peti¬ 
tion for mandamus (sec. 13, Record, p. 3) that the pay¬ 
ment was received “without prejudice to his [the tax¬ 
payer’s] right to collect the balance thereof, which said 
balance represents interest on the said original amount 
of the judgment from the date of its entry on August 1, 
1927, to January 16, 1928, the date of payment of the 
principal sum.” This is not denied by the answer (see 
sec. 13, Record, p. 11). It is not a case like Steivart v. 
Barnes, 153 U.S. 456, cited by the appellants on page 31 
of their brief, where the taxpayer accepted the princi¬ 
pal of the sum illegally collected and gave no indication 
that he claimed anything more. Further, the rule laid 
down in Stewart v. Barnes has no application to a case 
like the present, where the statutes expressly provide 
for payment of interest. See Girard Trust Co. v. 
United States, 270 U.S. 163, 168. 

Respectfully submitted, 

ARTHUR DEHON HILL, 
FANEUIL ADAMS, 

LUKE E. KEELEY, 

WM. MERRICK PARKER, 

Counsel for the Appellee. 



